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General  Assembly: 

A  Recap 


Joan  G.  Brannon 
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James  C.  Drennan 
George  T.  Rogister 


THE  IMPORl  ANT  S^()R^■  ol  the  1976  session  ot  the 
General  Assembly  is  not  so  miit  h  w  h.il  happened  but  how  it 
happened.  First  of  all.  the  session  was  \er\  short:  it  ran 
exatth  two  weeks,  which  meant  that  most  of  the  legislation 
passed  could  not  receive  more  than  Heeling  attention  from 
the  ftill  membership.  Second,  legislative  acti\it\  was  within 
the  control  of  a  smaller  gronjj  than  usual,  partly  because  time 
pressures  required  that  someone  take  charge  and  partly 
because  the  normal  procedures  for  considering  legislation 
were  drastically  altered,  .\lthough  according  to  the  rules  set 
in  1975  this  session  was  to  be  limited  to  budgetary  matters 
onl\ ,  and  onh  four  subjects  wei  e  formally  approved  b\  the 
leadership  for  consideration  (the  1976-77  budget,  medical 
malpractice.  Ltilities  Commission  nominations,  and 
appointment  of  Senate  committees);  and  although 
legislators  attempting  to  have  dav-care  licensing  and  other 
subjects  ptit  on  the  agenda  weie  told  firmly  that  the  session 
could  not  be  opened  up,  a  \ariet\  of  other  subjects  were 
indeed  acted  upon,  including  the  rule-making  procedures  of 
administrati\e  agenices,  criminal  procedure,  the  local 
government  employees'  retirement  s\'stem,  mental 
commitment  hearings,  organization  ot  the  \'outh  Services 
Commission,  connnunitv  college  personnel  policies,  and 
distribution  of  state  publications.  In  a  signif^icant  departure 
from  past  practice,  all  of  those  subjects,  which  only  indirectK 
concern  state  funds,  were  enacted  under  cover  of  the 
appropriations  act  (Ch.  983,  S  954).  And  generally  they  w  ere 
considered  in  the  same  manner  as  appropriations:  Because 
the  appropriations  committee  is  so  large,  most  of  its 
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important  work  is  done  by  a  "super  subcommittee'"  of  no 
more  than  ten  legislators,  with  strong  pressure  not  to  break 
the  carefulK  bargained  package  either  in  full  committee  or 
on  the  floor.  This  session  the  pressine  applied  not  onh  to  the 
delicateh  balanced  budget  but  als(j  to  the  statutory  changes 
made  part  of  the  appropriatit)ns  act,  consequently  those 
amendments  to  the  law  did  not  receive  the  review  that  would 
ha\e  normalh  been  given  in  a  judiciar\ ,  state  government, 
mental  health,  or  other  non-monev  committee.  .A  lot  of  law 
was  enacted  bv  the  .Assembh  this  vear — more  than  the  four 
subjects  most  often  mentioned — but  n<it  in  the  usual 
manner. 

This  \ear's  appropriations  act  ma\  represent  a  high  point 
in  deciding  polics  matters  through  the  appropriations 
process  rather  than  through  the  usual  subject-inatter 
committees.  That  practice  is  inevitable  when  revenue  is 
scarce  and  not  all  programs  can  be  funded  at  the  level 
desired — the  budget  committees  are  placed  in  a  position  of 
making  decisions  with  a  substantial,  immediate  impact  on 
policy  direction — but  what  happened  this\ear  went  further, 
mainly  because  of  the  ■'limited"  nature  of  the  session.  To  be 
allowed  to  consider  other  matters,  legislators  took  a  broad 
\iew  of  \\ hat  affected  the  budget  and  loaded  the 
appropriations  act  with  the  non-budgetar\  matters 
mentioned  abo\e.  The  site  for  a  ci\il  commitment 
hearing — whether  in  the  coimt\  where  the  person  lives  or  in 
the  coinit\  where  he  is  sent  to  be  examined — certainh  affects 
how  much  money  the  state  and  the  patient  might  have  to 
spend  on  that  hearing,  but  it  affects  state  expenditures  no 
more  directh  than  the  great  mass  of  other  legislation  usually 
considered  and  would  not  normalh  be  thought  to  be  a 
matter  for  the  appropriations  committee  to  decide  finally. 

-\nother  broad  policx  area  was  addressed  in  the 
appropriations  act.  with  the  same  pressiu'es  having  been 
present  to  pre\ent  long  discussion  in  the  full  committee  or 
on  the  floor.  That  is  the  relationship  between  the  legislauve 
and  exectitive  branches.  The  act  passed  this  vear  contains  a 
\arietv  of  provisions,  discussed  below,  that  limit  the 
Ciovernor's  authorit\  to  administer  the  budget  tuider  the 
Executive  Budget  .\ct.  The  wisdom  of  these  provisions  will 
not  be  judged  here.  but.  significantly.  the\  were  enacted 
through  the  appropriations  committee,  traditionally  and 
necessarih  dependent  on  control  bv  a  small  mmiber  of 
legislators,  rather  than  being  fully  debated  in  committee  or 
on  the  fioor. 

.\s  the  General  .Assembly  increases  the  number  of  policy 
decisions  made  through  the  appropriations  bills,  it  mav  be 
restricting  the  help  it  gets  in  understanding  the  implications 
of  those  decisions.  Having  its  own  professional  staff  is  new 
tor  Xorth  Carolina's  legislature  and  the  function  and  kind  of 
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control  tor  that  staff  has  been  constantly  shifting.  Since  the 
?hd  of  the  1975  session  the  Legislative  Services  Commission, 
the  General  Assembly's  "board  of  directors,"  has  reviewed 
the  work  of  the  Fiscal  Research  Division  and,  according  to 
newspaper  reports,  has  begim  to  stock  that  office  with 
accountants  rather  than  polic\  anah  sts.  Broad  gener- 
alizations are  not  fair,  but  it  might  be  speculated  that  the 
accoiuitants  can  be  expected  to  gi\e  more  advice  on 
numbers  than  on  policv  alternatives,  .\  fair  observation  of 
the  )ust-completed  session  is  that  neither  Fiscal  Research  nor 
anv  (Jther  staff  was  asked  much  about  the  polic\  involved  in 
the  budget  bill's  special  provisions  and  (keeping  in  mind  the 
time  pressures)  relatively  litde  about  the  implication  of 
budget  cuts  and  additions. 


The  budget 

The  1975  Action.  The  1975  General  .Assemblv  was  the 
fn  St  in  main  \ears  to  be  faced  with  something  other  than  a 
large  surplus  of  state  funds  to  be  appropriated.  In  both  the 
1975  and  1976  sessions  the  legislators  had  to  go  through  a 
process  of  budget  "cutting"  that  was  unfamiliar.  For  the  most 
part,  cutting  was  not  an  altogether  accurate  description  of 
what  was  being  done — generally  the  reductions  were  from 
requests  for  new  mone\  rather  than  from  existing  pro- 
grams— but  that  mav  be  little  comfort  to  state  agencies 
that  had  become  accustomed  to  larger  and  larger  appro- 
priations each  \ear. 

Most  appropriations  are  from  the  General  Fund;  the 
rest — largely  transportation  items — come  from  the  Highwav 
Fund.  The  1 975  session  of  this  .\ssembl\  appropriated  funds 
for  both  \ears  of  the  biennium.  returning  to  the  format  that 
had  been  abandoned  in  1973  and  1974  in  the  experiment 
w  ith  annual  sessions.  The  totals  from  the  General  Fund  were 
SI. 76  billion  for  fiscal  1975-76  and  SI. 84  billion  for  fiscal 
1976-77  for  operating  expenses.  That  these  amounts  did  not 
truh  represent  a  "reduction"  in  the  budget  is  indicated  b\  a 
comparison  with  the  General  Fund  operating  appropriation 
for  the  preceding  fiscal  year.  1974-75,  when  the  total  spent 
\vasS1.63  billion.  In  fact,  the  1975  session  found  money  for 
such  new  activities  as  expansion  of  the  kindergarten 
program,  development  of  a  pilot  reading  program,  bus 
transportation  for  an  additional  7.000  pupils,  transportation 
of  autistic  children,  construction  of  the  new  medical  school  at 
East  Carolina  University,  increased  aid  to  students  attending 
private  colleges,  more  community  college  students, 
conversion  of  three  technical  institutes  to  communit\ 
colleges,  expansion  of  the  number  of  rural  health-care 
clinics,  establishment  of  a  program  for  recruiting  doctors, 
coverage  for  additional  .AFDC  and  Medicaid  recipients, 
expansion  of  group  home  programs,  more  emplo\  ees  at 
mental  institutions  and  new  correctional  officers  in  the 
prisons,  two  dozen  new  assistant  district  attorneys  plus  five 
new  judges  and  sixteen  magistrates.  administrati\  e  assistants 
for  all  D.As.  an  attractive  retirement  program  for  clerks  of 
court,  increased  support  for  the  State  Zoo.  celebration  of  the 
bicentennial,  taking  over  federal  funding  of  the  Justice 
-\cadem\.  additional  SBl  agents,  and  a  substantialh 
enlarged  staff  for  the  Utilities  Commission.  .AH  that  was 
acconi[)lished  without  increasing  taxes. 


One  thing  that  nionev  could  not  be  found  for  in  1975  was 
an  increase  in  the  pay  of  teachers  and  state  employees.  It  had 
been  hoped  that  the  revenue  projections  on  which  the 
budget  were  based  would  be  too  pessimistic  and  that  by  the 
time  the  1976  session  convened  sufficient  funds  for  that  use 
would  be  waiting  to  be  added  to  the  appropriation  for  fiscal 
1976-77.  That  the  salary  increase  should  be  the  first  priority 
for  anv  additional  revenue  was  written  into  the  appro- 
priations act  in  1 975.  \\'hat  happened  between  the  1 975  and 
1976  session  was  somewhat  different  from  what  had  been 
hoped,  however,  as  revenue  grew  at  an  even  lower  rate  than 
had  been  expected. 

Economic  Problems.  The  two-year  budget  enacted  in 
1975  was  based  on  certain  predictions  for  the  state's 
economy  during  the  tw(5  fiscal  vears.  .^mong  the 
assumptions  was  that  General  Fund  tax  revenue  would 
increase  9.9  per  cent  in  1975-76  o\er  the  preceding  fiscal 
\'ear.  and  by  another  1 1 .4  per  cent  in  1976-77.  Those  were 
considered  fairh  conservative  figures. 

B\  last  winter  it  began  to  appear  that  the  revenue  estimates 
would  not  be  met  and  that  if  spending  continued  at  the  level 
appropriated,  the  General  Fund  would  run  a  deficit.  North 
Carolina's  statutes  state  a  policy  of  a  balanced  budget  and 
give  the  Governor,  as  director  of  the  budget,  powers  to 
reduce  funds  allocated  to  departments  when  necessary  to 
avc^id  overspending.  The  figures  that  prompted  concern 
were  General  Fund  revenue  (both  tax  and  nontax)  increases 
in  October  that  showed  only  about  a  4  per  cent  rise  over  the 
previous  year  and  January  estimates  that  the  growth  would 
be  less  than  6  per  cent  by  the  end  of  the  fiscal  year.  It  seemed 
likeK  that  executive  action  could  keep  1 975-76  expenditures 
within  estimated  revenue,  but  no  surplus  would  be  available 
to  begin  1976-77  and  the  appropriations  already  made  for 
that  \ear  would  exceed  revenue  b\  anywhere  from  S35 
million  to  S7()  million. 

Both  the  executive  and  legislatix  e  branches  responded  to 
the  economic  difflcult\  earh  this  year.  The  Governor  and 
-Advisor\  Budget  Commission  in  February  took  the  first  step 
of  eliminating  or  cutting  back  capital  improvement  projects 
to  reduce  spending  b\  S13.3  million.  .\t  almost  the  same 
time.  Lieutenant  Governor  James  Hunt  and  Speaker  of  the 
House  Jimmy  Green  called  an  expanded  conference 
committee  on  the  budget  and  asked  the  committee  members 
to  consider  whether  legislative  action  was  necessar\  before 
the  Mav  session  to  hold  1975-76  spending  to  a  level  that 
would  lea\e  at  least  some  small  surplus  to  begin  the  1976-77 
\  ear.  That  committee's  goal  was  to  find  S43.5  million  in  cuts 
from  the  1975-76  tjudget.  which  it  expected  would  produce  a 
zero  budget  balance  on  June  30.  1 976,  so  that  an\  reductions 
the  Ma\  session  made  in  the  next  fiscal  year's  appropriations 
\vould  be  available  for  a  pa\  increase  for  teachers  and  state 
employees. 

The  joint  committee  met  for  three  days  in  mid-February 
but  could  not  identif\  more  than  525  million  to  take  from  the 
appropriations.  Frustrated,  it  decided  against  suggesting  a 
special  pre-Mav  session  to  enact  those  reductions  and  instead 
recommended  to  the  presiding  officers  a  series  of  spending 
controls  for  the  remainder  of  fiscal  1975-76  that  x\(iiiid 
provide  some  start  toward  getting  the  next  year's 
appropriation  under  control.  The  recommendations,  taken 
b\  tlie  Lieutenant  Governor  and  the  Speaker  to  Governor 
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Holshouser,  included  cutting  state  employees'  travel, 
limiting  the  useof  overrealized  receipts,  limiting  transfers  of 
employees,  freezing  vacant  positions,  and  prohibiting 
agencies  from  ordering  goods  and  services  unless  they 
expected  to  be  able  to  pay  for  them  within  the  fiscal  year  (in 
an  effort  to  prevent  the  usual  end-of-the-fiscal-year 
spending  that  is  made  to  keep  funds  from  reverting). 

The  Governor  responded  that  he  could  not  take  actions  to 
create  a  surplus  at  the  end  of  the  fiscal  year  hut  could  and 
would  see  that  no  deficit  existed.  On  March  1  he  imposed  a 
freeze  on  filling  vacant  positions  for  the  remainder  of  the 
fiscal  year;  a  strict  limit  on  travel;  a  freeze  on  most  equipinent 
purchases;  and  a  halt  to  most  expenditures  for  printing, 
repairs,  and  consultants. 

Pre-session  Committee  Work.  To  expedite  the  work  of 
the  1 976  session,  several  committees  began  meeting  early  in 
April,  First,  the  House  Base  Budget  and  Senate  Appro- 
priations committee  met  to  consider  the  reductions  in  the 
amounts  already  appropriated  for  1976-77,  then  the  Joint 
Economy  Committee  and  the  full  Appropriations 
committees  of  both  houses  came  to  Raleigh  to  decide  what 
revenue  estimates  should  be  used  in  the  budget  revision  and 
what  new  appropriations  would  be  required. 

The  revenue  picture  accepted  by  the  Economy  Committee 
was  somewhat  brighter  than  that  projected  earlier  in  the 
spi  ing.  With  the  savings  from  the  Governor's  actions  and  the 
reversions  that  would  have  occurred  anyway,  about  |29 
million  could  be  expected  to  be  available  in  the  General  Fund 
to  start  1976-77,  and  it  was  decided  to  abandon  past  policy 
and  appropriate  for  next  year  on  the  basis  of  reversions 
expected  this  year.  Although  General  Fund  tax  revenue 
growth  would  not  reach  the  9.9  per  cent  predicted  in  1 975,  it 
would  not  be  as  low  as  previously  thought;  the  final  estimate 
for  1975-76  over  1974-75  was  set  at  6.8  per  cent.  The  lower 
growth  in  the  first  year  of  the  biennium  meant  that  the 
increase  in  the  second  year  would  appear  as  a  greater 
percentage,  being  estimated  initially  at  12.8  per  cent 
(although  during  the  session  as  more  money  was  needed  this 
figure  would  be  raised  to  13.3  per  cent). 

With  that  surplus  and  with  the  expected  growth  in  tax 
revenues,  plus  the  expected  continuation  of  federal 
revenue-sharing  another  year,  it  was  anticipated  that  the 
1976-77  General  Fund  appropriations  would  be  within 
expected  revenue  despite  the  sluggish  1975-76  perform- 
ance. That  meant  that  each  dollar  reduced  from  the  1 976-77 
appropriation  would  be  available  for  an  increase  elsewhere. 

Budget  Reductions.  First  to  act  were  the  base  budget 
committees.  They  identified  just  over  $50  million  that  could 
be  taken  from  the  1976-77  General  Fund.  Many  of  the 
reductions  represented  elimination  of  vacant  positions  and 
deferral  of  items  until  a  later  year  (the  schedule  for 
replacement  of  state  autos  was  moved  back  a  year,  and  the 
$3.8  million  bed-tower  addition  to  Pitt  County  Hospital  as 
part  of  the  ECU  medical  school  was  postponed).  Reserves  for 
various  purposes  were  reduced  to  leflect  past  experience 
more  closely  ($2.1  million  was  taken  from  the  reserve  for 
debt  services),  and  transfers  were  made  to  the  Cicneral  Fund 
from  special  funds  that  seemed  to  have  more  money  than 
needed  ($1.8  million  from  a  Medicaid  fund  at  North 


Carolina  Memorial  Hospital,  $1.25  million  from  the  Piision 
Enterprises  Fund).  Expansion  funds  were  reduced  either 
becau.se  they  did  not  seem  necessarv  n<nv  ($2.29  million  from 
the  community  colleges  ecjuipment  funds  where  a 
sut)stantial  surplus  ahead)  existed;  funds  for  transportation 
of  autistic  children  were  reduced  since  thev  could  not  all  be 
spent)  or  because  the  legislators  now  felt  that  the  programs 
were  not  effective  (part  of  the  Utilities  Commission's 
increases  were  taken  back,  with  more  dissatisfaction  being 
expressed  over  increased  utility  rates).  Other  inoney  was 
made  available  by  directing  agencies  to  make  up  General 
Fund  reductions  from  increased  fees  and  by  reducing 
appropriations  by  the  amount  of  overrealized  receipts  that 
agencies  had  experienced  this  year.  Finallv,  some  a(  tivities 
and  programs  were  just  plain  cut.  Most  agencies  lost  money 
for  publications  and  public  relations  positions,  the  Human 
Relations  Commission  saw  a  good  portion  of  its  budget 
vanish,  and  the  Bicentennial  Commission  was  directed  to 
phase  itself  out  of  business. 

Budget  Increases.  Once  the  reductions  were  settled,  the 
Appropriations  committees  began  considering  possible 
increases.  Highest  on  the  agenda  was  the  pay  raise,  with 
teachers  asking  for  a  full  16  per  cent  to  offset  the  effects  of 
inflation.  Since  each  percentage  point  of  increase  for 
teachers  and  state  employees  costs  about  $13.8  million,  the 
chances  for  that  great  a  raise  were  never  good.  After  several 
proposals  were  considered,  most  centering  on  a  5  to  6V2  per 
cent  raise  across  the  board,  the  House  leadership  came  up 
with  the  most  acceptable  idea:   a  4  per  cent  increase  plus  an 
additional  $300.  Depending  on  one's  present  salary,  an 
increase  by  that  formula  could  result  in  anything  from  a  5 
per  cent  increase  (if  one's  salary  is  now  $30,000)  to  a  10  per 
cent  (if  one's  salary  is  $5,000)  increase.  A  pif^portionate 
increase  was  provided  for  elected  state  officials  (other  than 
the  Governor  and  the  Lieutenant  Governor),  judges,  district 
attorneys,  clerks  of  court,  magistrates,  and  others  whose 
salaries  are  set  by  special  provision.  In  addition,  the  state  will 
fund  increases  in  social  security,  retirement  and  hospi- 
talization costs.  Superior  court  judges  also  received  a  raise  in 
their  travel  allotment  (they  still  ride  circuit)  from  $5,500  to 
$7,000  per  year  but  must  file  vouchers  for  the  additional 
funds.  The  total  General  Fund  cost  of  this  pay-raise  package 
is  not  c]uite  $100  million. 

As  usual,  the  big  winner  in  tire  budgeting  game  was  the 
public  school  system.  By  shifting  existing  moneys  and  adding 
$7.8  million  to  the  funds  previously  appropriated  for 
1976-77,  the  kindergarten  system  will  be  fully  implemented 
this  fall.  That  means  raising  class  size  from  a  maximum  of  26 
to  28,  but  the  system  is  to  revert  to  the  lower  number  within 
two  years.  Another  $6.7  million  was  added  to  the  funding  for 
teacher  positions  because  turnover  had  been  overestimated 
and  more  teachers  are  in  the  system  at  higher  salaries  than 
expected.  Teachers  were  given  the  same  sick-leave  rate  (.83 
days  per  month)  as  state  einployees  at  a  cost  of  $1.5  million; 
another  $435,000  was  provided  to  fully  match  federal  school 
lunch  funds;  and  textbook  funding  was  increased  by 
$445,000.  In  an  attempt  to  satisfy  those  teachers  unhappy 
with  the  size  of  the  pa)  raise,  ajoint  committee  appointed  by 
the  Lieutenant  Governor  and  the  Speaker  was  directed  to 
study  teachers'  and  state  employees'  pay  and  make 
recommendations  to  the  next  legislature. 
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In  other  increases  in  the  1975  session's  version  of  the 
1976-77  General  Fund  appropriations,  the  communit\ 
college  system  received  So. 3  niiilicjn  for  additional  students, 
and  U\C  got  S4.3  million  for  the  same  pin  pose.  The 
Department  of  Correction  at  the  last  moment  was  gi\en 
$434,000  to  continue  the  federally  supported  pre-release 
and  aftercare  progiam,  but  other  expiring  grant  programs 
were  not  picked  tip.  One  million  dollars  was  added  to  the 
funds  for  lommunitv  mental  health  centers,  and  \arious 
other  Human  Restjurces  activities  leceixed  lesser  increases, 
includi nganol her  S 250, 000  for  com nuui it \ -based  programs 
for  juveniles  wlio  otherwise  would  go  to  training  schools 
(part  of  the  revenue  made  available  from  closing  the 
Fountain  School).  The  State  .Auditor  leceived  six  new 
positions  and  three  districts  were  gi\en  new  assistant  district 
attorne\s. 

Revenue  Bills.  Obviouslv  the  revenue  alieach  mentioned 
was  not  sulfuienl  to  fund  all  those  incieases,  and  some 
meastnes  had  to  be  enacted  to  increase  re\enue.  The  nnjst 
important  of  these  was  Ch.  979  (H  1291),  which  changes  the 
time  b\  w  hu  h  employers  who  withhold  employees'  personal 
income  lax  must  pav  the  amount  w  ithheld  over  to  the  state. 
G.S.  105-163.6  now  recjuites  empkners  who  withhcjld 
emplo\ees'  personal  income  tax  to  pa\  the  amount  withheld 
each  t]uaiter  to  the  state  bv  the  end  of  the  month  tollowing 
that  c|uarter.  .Amending  the  la^v  to  recjuire  pavnient  monthh 
will  generate  a  one-time  windfall  of  revenues  because 
pa\iiients  from  two  months  of  the  last  c|uarter  willbe  made  in 
fiscal  year  1976-77  rather  than  1977-7(S.  fhe  amount  of  the 
windfall  depends  on  the  ntimber  of  eniplo\ers  rec|uired  to 
switch  to  monthh   p.i\nient  <uid  the  flate  b\  whiih  the 
pa\nient  is  due;  the  proposals  ranged  from  rec|uiring 
emplo\ers  to  w  ithhold  at  least  S  100  per  month  to  pa\  b\  the 
fifteenth  da  \  of  the  month  folio  wing  collection.  x\hith  would 
generate  a  S9<S  million  windfall,  to  requiring  emplo\ei  s  who 
w  ithhold  at  least  83,000  per  month  to  pa\-  bv  the  last  da\  ( >t 
the  month  follow ing collection,  which  would  generate  S43.4 
million.  .As  enacted,  Ch.  979  amends  G.S.  105-163.6, 
effective  Odobei    f.  f976,  to  reciuire  emplo\ers  who 
withhold  an  average  of  S3, 000  or  more  per  month  topav  the 
withheld  money  to  the  state  mc;)nthl\  b\  the  fifteenth  da\  of 
the  montti  following  collection.  This  S3, 000  tut-off  figure 
will  recjuire  2  per  cent  of  the  employers  to  shifl  lo  monthh 
filing  and  will  generate  a  windfall  of  approxim.UeU  S67.3 
million.  Fmplovers  who  withhold  an  average  of  less  than 
$3,000  per  month  will  continue  to  pa\  the  amount  withheld 
quarteiK  In  the  last  day  of  the  month  following  the  quarter. 
The  act  allows  an  employer  paving  monthly  who  begins  to 
withhold  less  than  S3. 000  monthly  to  appK  to  the  Secretar\ 
of  Revenue  for  a  change  to  c]uarteriy  filing.  Ch.  979  also 
amends  G.S.  105-163.6  to  conform  the  filing  time  for 
transient  empkners  and  employers  engaged  in  a  seasonal 
business.  CairrentK  ,  those  employers  pay  withheld  taxes 
monthh  b\  the  last  da\  of  the  month  following  <ollettion; 
Ijeginning  October  1,  they  will  be  required  to  pay  their 
withheld  money  by  the  fifteenth  day  of  the  month  following 
collection. 

The  legislators  settled  on  the  S3. 000  cut-off  foi   two 
reasons:  It  will  generate  approximately  the  amount  of 
monev  needed  to  balance  the  budget,  and  it  will  not  greath 
disrupt  employers'  normal  operations  since  it  affects  oiiU  the 


largest  emplovers,  who  alreach  have  theii   records 
computerized. 

The  nev\  pretrial  criminal  procedure  act  (G.S.  Ch.  15A) 
and  administration  of  estates  law  (G.S.  Ch.  2S.-\)  enacted  b\ 
the  last  two  sessions  of  the  General  Assemblv  increased  the 
workload  in  the  offices  of  the  clerks  of  court.   Fo  meet  the 
increased  workload,  the  General  Assembh  created  155  new 
deputv  (.  kiks  <  >l  court  positions;  96  counties  get  at  least  one 
new  depiiiv  .nid  some  get  up  to  four.  Cih.  980  (H  1299)  was 
enacted  in  fund  those  new  postions.  Kffeilive  |ulv   1.  f976, 
G.S.  7.A-304  (a)  (4)  is  amencfed  to  taise  the  court  fee  for 
support  of  the  General  Ccjurt  of  Justice  from  S17  to  $19  in 
(lisii  ii  t  1 1  lui  t  (.  1  iminal  cases  and  from  $20  to  $28  in  superior 
court  criminal  cases.  Ch.  980  also  amends  G.S.  7.\-305(a)  (2) 
to  raise  the  General  Court  of  Justice  fee  from  S 10  to  $18  in 
district  court  civil  cases  and  from  $20  to  $28  in  superior  court 
civil  cases.  .As  a  result,  the  total  costs  of  court  in  a  criminal 
case  heard  in  <listrict  court  will  be  .$27;  in  a  niminal  case 
heard  in  superior  tourt,  $48.  In  civil  cases,  the  losts  will  be 
$24  for  cases  lu\n d  in  district  court  and  .$34  for  c  ases  heard 
in  superior  court.  ( No  change  was  made  in  court  costs  in  civil 
actions  heard  b\  a  magistrate  in  small-claims  court.)  These 
mt  leased  lotirt  fees  will  generate  an  addition.il  $1.9  million 
in  revenue  per  vear. 

Ch. 981(11  1303),  effective  Mav   i4.  1976.  raised  from  S  f 
to  S3  the  fee  to  be  charged  bv  the  Secretarv  of  State  for 
receiving  service  of  process  as  statutorv  agent  of  a 
corporation  or  of  a  director  of  a  corpor.nion. 

One  other  revenue-producing  measin  (.■  w.is  iiultided  as  a 
special  jjrovision  in  the  appropriations  ,iil.  Snue  1971,  the 
L'niversitv  of  North  Ciarolina  at  Chapel  Hill  has  been 
negotiating  to  sell  its  utilities,  a  sale  expected  to  bring  about 
$42  million.  The  act  authorizing  the  form.ilion  of  a 
com nnssion  to  negotiate  the  sale  (Ch.  723.  SI.  197  1 )  provided 
I  ha  I  Or   pim  ccds  of  the  sale  would  go  lo  L'\C-CTI  im- 
pidvements.  .All  real  jjropertv  sales  bv  siale  agencies  have 
been  handled  essentialh   the  same  wav  in  I  he  past,  but  as 
disiussed  below,  the  rules  were  changed  this  vear.  For  ibis 
".ale,  a  special  compidmise  was  developed  to  provide  that  if 
the  utilities  are  sold  in  the  1976-77  fiscal  year,  $10  million  will 
go  inio  tlu'  General  Fund  and  the  remainder  will  go  to  the 
UniveiMlv  al  Ch.ipel  Hill.  If  the  utilities  are  sold  after  the  end 
of  ihe  I  976-77  iis(  <il  vear.  the  entire  proceeds  will  go  into  the 
General  Fund. 

In  addition  lo  ihc  hills  discussed  above-,  wliuli  generate 
more  revenue,  the  General  Assembly  enaued  one  bill  that 
w  ill  give  tax  lelief  to  the"mealson  wheels"  piogiam.  Ch.  982 
(H  1310),effectivejulv  1,  1976.  adds  a  new  subsection  (3 1)  to 
(i.S.  105-164.13:  it  exempts  from  the  retail  sales  and  use  tax 
the  nonprofit  sale  of  meals  to  elderly  and  incapacitated 
persons  bv  nonprofit  charitable  or  religious  organizations 
when  the  meals  are  delivered  to  the  purchasers'  homes. 

The  end  i  estili  of  all  this  cutting  and  adding  and  shifting 
was  an  increase  in  the  1976-77  General  Fund  ojjerating 
budget  from  St. 84  billion  to  SI. 94  billion  and  .i  rAv  mymc  in  the 
i.iljil.il  .ippi  opi  laliiins  fiiiin  $52  1  iiiillion  In  S  1  1. 1  million. 

Highway  Fund.    1  he  other,  smaller  soune  ol  state 
appropriations  is  the  Highwav  Fund,  and  il  was  easier  to 
revise  than  the  General  Fund,  (jasoline  .md  related  tax 
revenues  had  done  belter  than  expected,  so  substantial 
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cutting  was  not  necessary.  The  total  Highwav  Fund 
appropriation  for  1976-77  was  raised  trom  about  $40(J 
million  to  S414  million.    I'lif  major  i  eductions  came  in 
eliminating  funds  for  regional  personnel  officers,  rediK  ing 
funds  fortheC'.oxernor's  Highway  Safety  Program  by  80  per 
cent,  and  transferring  Motor  Vehicles  process  servers  to 
vacant  Highway  Patrol  positions.  The  major  increase  was  in 
salary  and  benefits  identical  lo  those  provided  for  teachers 
and  other  state  emploxees. 

Budget  Controls.  .As  the  political  science  textbooks  say,  the 
legislaline's  control  o\er  pinse  strings  is  its  most  effective 
control  over  the  operation  of  state  government.  Over  the  last 
several  years,  and  especialh  this  one,  an  attempt  has  been 
made  to  increase  that  control  not  onh  b\  regulating  how 
much  is  to  be  spent  hut  also  b\  strengthening  legislative 
oversight  on  the  spending  itself.  The  appropriations  act  this 
session  contains  a  varietv  of  special  provisions  other  than  the 
simple  dollar  amounts  that  concern  how  the  budget  is 
prepared  and  executed,  traditionalh  the  almost  exclusive 
domain  of  the  Governor.  For  example,  the  Executive  Budget 
.\ct,  enacted  fifty  years  ago,  lecjuires  the  Governor  as 
director  of  the  budget  to  prepare  a  budget  proposal  each  two 
vears  and  present  it  to  the  General  Assembly.  The 
preparation  is  done  with  the  assistance  of  the  Advisory 
Budget  Gommission  (of  which  a  majorit\  are  legislative 
members),  but  final  decisions  rest  with  the  chief  executive. 
This  year's  ratified  appropriations  act  attempts  to  lemove 
soine  of  the  Governor's  discretion  in  preparing  that 
document;  it  spells  out  just  what  format  the  Assembly  wishes 
ftir  the  proposed  budget  for  the  next  biennium.  Most 
important,  the  legislators  want  the  budget  submitted  in 
line-item  detail,  including  for  each  activity  the  amount 
budgeted  for  salaries  and  other  benefits,  supplies  and 
equipment,  consultants,  data  processing,  and  similar 
matters.  The  legislators  also  want  a  description  of  each 
reserve  and  transfer  and  an  itemized  schedule  of  the 
additional  positions  being  recommended. 

The  Executive  Budget  .Act  authorizes  the  Governor  to 
allow  agencies  to  transfer  funds  from  one  activity  to  another. 
The  appropriations  act  this  vear  retjuires  each  agenc\  to  give 
the  Legislative  Gommission  on  Governmental  Operations 
(the  "Grawford  Commission"  established  last  session)  a  copv 
of  each  approved  budget  transfer  permitting  money  to  be 
spent  for  a  purpose  for  w  hich  the  legislatme  did  not  make  an 
appropriation.  .Also,  the  appropriations  act  authorizes  that 
commission  "to  use  its  authorit\  "  to  insm  e  that  the  legislative 
intent  is  carried  out  in  execution  of  the  1976-77  budget.  With 
no  more  specificit\'  than  that,  it  is  unclear  what  the 
commission  might  do  if  it  found  the  execution  of  the  budget 
to  varv  from  its  view  of  legislative  intent.  The  provision  was 
placed  in  the  act  as  a  compromise  in  place  of  several  specific 
provisions  limiting  persomiel  transfers  and  irse  of 
overrealized  receipts. 

But  several  departments  did  receive  explicit  legislative 
instructions  concerning  the  use  of  their  fluids  for  personnel. 
The  Department  of  Transportation  not  onlv  lost  finids  for 
regional  personnel  officers  but  also  was  forbidden  in  the 
appropriations  act  to  make  other  funds  available  for  those 
positions  or  for  any  substantially  similar  job;  it  also  ma\  not 
fire,  transfer,  or  demote  anv  career  emplovee  in  order  to 
retain  a  personnel  officer  whose  job  was  eliminated.  Similar 


provisions  \\cre  inserted  for  the  departments  of 
Administi.iiiiin.  Gonmierce,  Natural  and  Economic 
Resoinifs.  Milit.M\  and  N'elerans  .Affairs,  and  (again) 
i  ransporiation  concerning  the  positions  of  chief  deputx  and 
t  hiel  assistant  secretarv,  for  which  fuiKfing  was  eliminated. 
1  he  Human  Relations  Commission  vvas  told  that  its  central 
^lalf  ill  Raleigh  had  to  be  sliced  before  its  budget  reductions 
(i)uld  be  satisfied  from  field  positions.  Instead  of  having  the 
.Atlministratixe  Officer  of  the  Courts  specifv  where  new 
deputy  clerks  of  court  are  to  go,  the  act  lists  the  exact  number 
for  each  of  the  96  counties  that  are  to  receive  at  least  one. 
The  Departmeni  of  Correction  has  been  instructed  to  fill 
vacant  positions  wiili  fl\e  additional  chaplains.  .And  all 
agencies  that  had  public  relations  fluids  reduced  are 
prohibited  from  transferring  an\  funds  or  personnel  from 
other  activities  to  undertake  that  task.  These  are  all  matters 
that  in  pie\ious  \ears  probablv  wfjuld  ha\e  had  their 
execution  left  to  the  (iovernor's  discretion. 

. .  .the  legislature's  control  over  purse 
strings  is  its  most  effective  control  over  state 
government. 

.At  the  end  of  a  fiscal  \ear,  agencies  usualK  make 
purchases  so  that  their  full  appropriation  will  be  spent  and 
none  will  re\  eit  to  the  C»enei  al  Fund,  avoiding  any  risk  that 
future  appropriations  will  be  reduced.  To  discourage  that 
practice,  the  budget  act  this  year  directs  each  agency  to  make 
an  effort  to  see  that  purchases  are  made  onlv  for  goods 
necessarv  to  operate  within  the  fiscal  vear  and  requires  each 
agencN  to  submit  to  the  Department  of  Administration  and 
the  State  .Auditor  b\  each  July  3  1  a  statement  of  obligations 
outstanding  as  of  the  end  of  the  previous  fiscal  year. 

This  \  ear  for  the  first  time  reversions  from  the  first  vear  of 
the  biennium  are  being  considered  as  funds  available  for  the 
second  vears  appropriation.  To  prevent  executive  transfer 
of  reverting  funds  to  other  purposes,  the  appropriations  act 
contains  a  number  of  special  provisions  specifying  that 
certain  funds  are  indeed  to  revert  to  the  General  Fund  on 
June  30,  1976.  .Also,  the  expenditure  of  funds  appropriated 
bv  the  1975  session  for  the  governmental  center  capital 
project  and  for  alterations  and  renovations  at  state  office 
buildings  now  requires  the  approval  of  the  Advisory  Budget 
Coiiiniission  if  the  expenditure  is  to  be  for  SI, 000  or  more, 
but  the  Commission  can  delegate  its  authority  to  the  State 
Budget  Office. 

Genera!  Fund  appropriations  are  not  the  oriK  source  of 
revenue  for  state  agencies;  maii\  iel\  on  receipts  to  support 
part  of  tlieir  activities.  Generallv,  if  those  receipts  run  higher 
than  expected,  the  Go\  ernor  can  reduce  the  appropriations 
allotted  to  that  agenc\  to  keep  the  total  budget  within  the 
relative  limits  set  by  the  legislature.  The  appropriations  act 
this  time  provides,  however,  that  it  the  communit\  college 
system  or  the  University  of  North  Carolina  s\steiii  should 
receive  more  from  tuition  and  academic  fees  than 
anticipated,  the  director  of  the  budget  cannot  use  that  fact  as 
a  reason  for  reducing  their  appropriations. 

.A  final  change  in  the  budgetary  procedures  affects  the 
Governor's  authority  onlv  indirectly.  Until  now,  the 
proceeds  from  the  sale  of  land  bv  anv  state  agency  has  gone 
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into  an  account  for  that  agenc\ .  to  be  spent  on  capital 
projects  with  the  approval  of  the  C;o\ernor  and  Aclvisor\ 
Budget  Commission.  The  appropriations  act  amends  G.S. 
146-30  to  ha\"e  those  proceeds  go  into  the  General  Fund 
instead.  Tliis  change  was  needed  parth  to  iiu tease  the 
revenue  a\  ailable  to  be  appropriated  this  \  eai\  but  perhaps  is 
more  an  expression  of  legislati\e  dissatisfaction  with 
agencies"  use  of  this  monex  to  fund  projects  uitlnmt  specific 
legislati\e  approval.  .-Xs  mentioned  earlier,  a  special 
lompromise  was  worked  out  tor  the  proceeds  of  the  sale  of 
the  utilities  at  UXC-Chapel  Hill,  and  the  Wildlife  Resources 
Gonnnissionand  Department  cif. Agriculture  were  exempted 
from  the  change  for  certain  sales  of  land,  land  products,  and 
timber.  The  Department  of  Hmnan  Resources  had  the 
pi()\ision  applied  retroactiveh.  since  tlie  act  also  called  for 
the  tiansfei  to  the  General  Fund  of  land  pri)ceedsalread\  on 
deposit. 


Professional  malpractice  legislation 

Background.  The  budget  crunch  was  not  the  onh  "crisis  " 
facing  the  1 976  session.  The  legislature  was  also  confronted 
with  a  crisis  ps\chologv  among  health-care  professionals 
who  are  beset  b\  dramaticalh  increased  malpractice 
prennimis  and  who  in  late  1973  were  faced  with  a  real 
possibilit\  that  the\  would  not  be  able  to  obtain  liabilitx 
coverage  at  an\  piice.  Indeed,  malpractice  was  the  onh 
nonbudgetarx  issue  that  received  favorable  consideration 
during  this  session  through  the  normal  legislative  process. 

In  1974.  the  national  medical  nialpiactice  dilemma  first 
raised  its  head  in  North  Carolina  when  St.  Paul  Fire  and 
Marine  Insurance  Company,  the  principal  medical 
malpractice  insurer  in  the  state,  threatened  to  withdraw 
from  the  market  imless  it  was  granted  an  82  per  cent  rate 
increase.  .After  hearings  b\  the  Department  of  fnsuiance. 
the  increase  was  granted  for  a  period  ending  June  30.  1975. 
in  the  expectation  that  b\  then  the  197.")  session  of  the 
General  Assemblv  xvould  have  enacted  laws  to  solve  the 
medical  malpractice  insurance  problems. 

1  be  1975  session  enacted  Ch.  427  (H  74).  creating  the 
Health  Care  Liabilit\  Reinsurance  Exchange,  similar  in 
theor\  to  the  Motor  \'ehicle  Reinsurance  Facilit\  that  insures 
high-risk  dri\  ers.  .All  companies  that  offered  general  liabilit\ 
insinance  in  North  Carolina  were  re(|iiirecl  to  belong  to  the 
Exchange  and  to  offer  pi-ofessional  malpractice  insurance 
policies.  High-risk  policies  were  to  be  reinsured  bv  the 
Exchange,  with  losses  in  the  high-risk  pool  spiead  among 
member  companies  in  proportion  to  iluir  share  of  the  total 
state  liabilit\  insurance  market. 

The  Health  Care  Reinsurance  Exchange  was  hailed  as  the 
solution  to  the  present  and  future  problems  of  assuring  the 
a\ailabilit\  of  niedical  malpractice  insurance  at  reasonable 
rates,  but  the  plan  immediately  became  controversial.  After 
the  insurance  industrv  and  the  Commissioner  of  Insurance 
failed  to  agree  on  how  the  Exchange  would  operate,  the 
industrv  mounted  a  legal  attack  on  the  constitutionalitv  of 
both  the  Exchange  and  the  commissioner's  propt)sed  plan  of 
operation.  Most  of  the  companies  were  granted  temporarv 
injuiutions  exempting  them  from  participation  imtil  the 
com  ts  loidd  determine  the  constitutionalit\  of  the 


legislation.  On  November  3.  1975.  \Vake  Countv  Superior 
Court  Judge  James  H.  Pou  Baile\  found  the  Reinsurance 
Exchange  .Act  to  be  unconstitutional  on  its  face  and  in  its 
application  and  implementation  bv  the  Commissioner  of 
Insurance.  Fhis  case  is  now  on  appeal  to  the  State  Supreme 
Coint.  and  the  Exch.mge  is  inoperable  pending  a  ruling  b\ 
the  coiut. 

The  1975  session  also  created  the  Professional  Liabilitx 
Insurance  Stud\  Commission  and  directed  it  "to  make  a 
thorough  and  Kimprehensi\e  stud\  of  an\  and  all  aspects  of 
professional  liabilitx  insurance."'  particularh  the  impact  of 
proposed  legislation  dealing  with  the  statute  of  limitations, 
informed  consent  of  patients,  and  the  standard  of  care 
reciuiredof  those  who  provide  liealth  care.  In  October  1  975, 
the  Conmiission  was  appointed  and  called  into  session  b\  the 
Lieutenant  Go\ernor  and  the  Speaker  of  the  House  in  the 
midst  of  the  malpractice  crisis  caused  b\  the  Reinsurance 
Exchange  litigation  and  the  withdrawal  from  the  market  of 
the  state's  major  medical  malpractice  carrier.  Si.  Paul, 
making  malpractice  coverage  unavailable  for  those  whose 
policies  had  expired.  Stud\  commission  iriembers  helped 
resolve  this  crisis  and  told  the  presiding  officers  that  w  bile  a 
special  session  of  the  General  .Assembh  xvas  iuniecessar\  at 
that  time,  the  commission  would  continue  hearings  and  have 
a  report  read\  to  consider  at  the  Ma\  budget  session. 

Commission  Report.  In  its  final  report  and 
recommendations,  submitted  on  March  12.  the  stud\ 
commission  concluded  that  the  malpractice  problem  had  two 
dimensions.  First,  the  possibilit\  remained  that  companies 
nught  again  withdraw  from  the  medical  malpractice 
insinance  market.  lea\ing  he.ilth  providers  without  lialiilil\ 
coverage  and  forcing  a  shutdown  of  health-caie  services. 
Second,  the  commission  ccmcluded  that  the  drasticalh 
higher  cost  of  insurance  was  forcing  manv  ph\  sicians  to 
cm  tail  their  practice  in  high-risk  services  to  avoid  enormous 
premuun  mcreases  (especialh  small-town  general 
piactitioners  who  reportedb  were  discontinuing  obstetric 
services).  The  report  included  proposed  legislation  that 
would  m<tke  the  fc  illowing  majc^r  changes  in  laws  go\  erning 
malpractice: 

(1)  .A  reduction  ni  ihe  maximum  statute  of  limitations 
applicable  tor  adults  in  professional  malpractice  actions 
from  ten  vears  to  an  outside  limit  of  four  \ears 
(applicable  in  .ill  |)ic)fessional  malpractice  cases,  not  just 
medical); 

(2)  .A  provision  making  the  reduction  in  the  ^taliile  of 
limitations  apph  to  all  persons  age  seven  or  older  (at 
present  the  statute  does  not  begin  to  run  against  a 
person  until  he  reaches  age  18.  vshen  he  can  sue  in  his 
own  right); 

(3)  Codification  of  case-la\\  rules  governing  intoiined 
consent  and  the  standard  of  professional  competence 
and  care  to  which  a  health-care  prov  ider  is  held 
(basicallv  the  same  standard  and  practices  to  vshich 
others  engaged  in  that  profession  in  the  same  or  similar 
communities  are  held); 

(4)  Extension  of  the  "good  Samaritan"  law  to  give  immunitv 
from  civil  liabilitv  to  health-care  providers  who  render 
treatment  in  emergency  situations  except  in  cases  of 
gross  negligence  or  intentional  wrongdoing; 

(5)  Elimination  of  the  oil  dinnnum  clause  in  malpractice 
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jjlt-adings  lliat  states  the  amount  ol  monetary  damages 
claimed; 

(6)  Establishment  of  a  "patient's  compensation"  insuiaiue 
fund  to  pfovide  excess  liability  insurance  coverage  for 
health-care  providers  for  awards  over  $100,000  (the 
fund  lo  he  financed  bv  a  surcharge  on  the  heakh-care 
provider's  primar\  insurance  premium); 

(7)  Legislation  to  provide  for  periodic  pas  uient  on  order  oi 
the  court  of  awards  in  malpractice  cases  in\'olvingtuture 
damages  of  $100,000  or  more; 

(8)  Reduction  in  am  award  of  damages  b\  the  amoinit 
reco\ered  from  other  sources  not  derived  irom 
premiums  paid  b\'  the  plaintiff  or  on  his  behalf 
(collateral  sources). 

The  commission  also  recommended  that  the  General 
AssenibK  consider  a  bill  proposed  by  North  Clarolina 
Memorial  Hospital  at  ('hapel  Hill  to  allow  it  to  become  a 
self-insurer. 

Hearings/Cominiltec  Work.  At  the  reiiuest  of  the  Lieutenant 
Go\ernorand  theSpeaker,  the  Senateand  House  Insurance 
committees  began  joint  hearings  on  the  study  commission's 
recommendations  and  proposed  legislation  one  week  before 
the  1976  session  convened.  The  joint  insurance  committee 
held  four  days  of  hearings  and  received  testimony  from 
representatives  of  the  medical  professions,  hospitals,  the  bar 
association,  the  insurance  industrv,  the  Commissioner  of 
Insurance,  and  others.  The  most  controversial  of  the 
proposals  was  the  recommended  reduction  in  the  statute  of 
limitations,  particularly  as  it  applied  to  minors.  By  week's 
end,  a  compromise  on  this  subject  clearly  would  be  necessary 
if  legislation  was  to  be  enacted.  The  joint  coinmittee  was 
willing  to  accept  a  reduction  in  the  statute  of  limitations 
applicable  to  adults  (except  in  the  "forgotten  sponge  "  type  of 
case);  but  felt  that  a  minor  should  have  at  least  a  reasonable 
time  after  reaching  majority  (age  18)  to  begin  a  malpractice 
action  in  his  own  name,  no  inatter  when  the  alleged  injurv 
occurred. 

The  committee  accepted  the  concept  of  legislation 
creating  an  excess  liability  insurance  fund,  the  so-called 
"patient's  compensation  fund,"  to  insure  sufficient  excess 
insurance  protectitin  at  rates  based  on  the  North  Carolina 
malpractice  claims  experience.  The  principal  objection  to 
the  studv  commission's  proposal  was  the  extensive 
invoKement  of  the  State  Treasurer  and  the  Attorney 
General  in  the  fund's  administration  and  defense. 
Committee  members  concluded  that  this  involvement  put 
the  state  in  the  insurance  business  and  was  therefore  unwise 
and  unacceptable. 

A  joint  subcommittee  was  appointed  to  redraft  the 
proposed  legislation  in  light  of  these  objections.  The 
periodic  payments  proposal  was  abandoned  with  a 
suggestion  for  a  more  thorough  study  of  the  proposal  and 
consideration  by  the  1977  session  of  the  General  Assemblv. 
The  committee  also  eliminated  the  studv  commission's 
proposal  to  require  a  reduction  in  malpractice  awards  by  an 
amount  equal  to  all  payments  received  by  the  plaintiff  from 
certain  collateral  resoinces.  The  North  Carolina  Memorial 
Hospital  self-insurance  plan  received  a  favorable 
recommendation. 

Legislative  Debate.  After  several  days  of  long  sessions,  the 
joint  subcommittee  produced  three  malpractice  bills  for 
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iinrodiulion  in  both  houses  dining  the  liisl  \m(  k  nl   llic 
session;  H  1292  (identical  S  957),  enabling  .Memorial 
Hospital  to  establish  a  self-insinance  progiam;  H  1293 
(identical  S  956),  amending  procedural  and  substanti\  e  laws 
governing  professional  malpractice  claims;  and  H  1311 
(identical  S  959),  creating  the  Health  Care  Excess  Liability 
Fund.  The  proposed  malpractice  legislation  was  expected  to 
meet  stiff  flt)t)r  opposition,  but  the  onl\  real  fight  came  on 
the  resolution  allo\ving  consideration  of  the  proposed 
malpractice  legislation  (non-budgetar)'  subjects  could  not  be 
considered  in  this  special  session  unless  authorized  bv  a 
ratified  joint  resolution  passed  b)  a  two-thirds  majoritv  in 
each  house).  The  atithorizing  resolution  for  malpractice 
legislation  limited  consideration  to  only  those  bills  resulting 
from  the  recommendations  of  the  study  commission  and 
introdticed  b\  the  chairman  of  the  Committee  on  Insurance 
of  the  house  considering  the  measure.  The  leadership  in 
both  ln)uses justified  these  restrictions  as  essential  because  of 
the  nature  of  the  short  special  session.  However,  the 
resolution  was  attacked  in  both  houses  as  a  gag  on  members" 
right  to  intrtiduce  bills  on  a  subject  and  as  a  dangerous 
precedent  for  future  sessions.  An  attempt  to  amend  the 
resolution  to  allow  an\  member  to  introduce  malpractice 
bills  was  narrow  ly  defeated  in  the  House  (54  to  56)  but  by  a 
wider  margin  in  the  Senate.  After  this  skirmish,  the  original 
resolution  was  passed  by  an  overwhelming  majority,  and 
resistance  to  the  substantive  proposals  e\aporated.  The 
three  malpractice  bills  received  fairly  smooth  sailing  in  both 
houses  with  no  major  substantive  floor  amendments.  All 
three  bills  had  passed  both  houses  by  the  middle  of  the 
second  week,  before  the  budget  bills  were  even  ct:)mpleted. 
The  provisions  of  the  ratified  bills  are  discussed  below. 

Malpractice  Tort  Law  Revision.  Ch.  977  (H  1293) 
rewrites  various  statutes  go\  erning  actions  based  on  alleged 
professional  malpractice. 

Statute  of  Limitations.  Under  present  North  Carolina  law,  a 
person  with  a  kno\\'n  injury  resulting  from  alleged 
professional  malpractice  must  file  his  claim  for  damages 
within  three  years  from  the  time  of  the  malpractice.  But  if 
the  injury  is  not  discovered  and  could  not  reasonabh  ha\e 
been  discovered  within  three  years,  then  the  action  must  be 
brought  within  three  years  from  the  time  the  injury  is 
discovered  or  reasonably  should  have  been  discovered,  but 
in  no  case  more  than  ten  years  from  the  time  of  the  injur\. 
Ch.  977  retains  the  three-year  statute  of  limitations  for 
known  injtiries  resulting  from  alleged  malpractice  but 
shortens  the  maximum  statute  of  limitations  in  cases  of 
undiscovered  or  reasonably  undiscovered  injuries  from  ten 
to  four  years  from  the  date  of  injury.  No\v,  if  a  person  first 
discovers  an  injury  two  years  and  one  da\  or  more  after  it 
occurred,  he  has  one  year  from  the  date  of  discovery  in 
which  to  file  his  action  (previously  he  had  three  years  fiom 
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that  date),  but  in  no  case  does  he  have  more  than  four  years 
from  the  date  of  injur\.  The  ten-vear  maximum  statute  of 
limitation  is  retained  in  onl\  one  type  of  case,  one  involving 
injurv  froiu  a  nontherapeutic  foreign  object  left  in  the  bod\ 
(the  "forgotten  sponge"  cases).  In  these  cases,  if  the  injurx  is 
not  discovered  within  three  years,  the  person  has  one  \ear 
from  the  date  it  is  disco\ered  or  reasonabh  should  ha\ebeen 
disco\eied  to  file  his  action  (previouslv  three \ ears),  but  in  no 
case  mav  he  bring  an  action  more  than  ten  vears  from  the 
date  of  the  injin"\. 

The  compromise  reached  on  the  proposal  to  reduce  the 
statute  of  limitations  applicable  to  minors  preserved  the 
minor's  right  to  file  an  action  in  his  own  name  even  aftei"  the 
statute  would  have  normalK  run  on  an  acfult.  but  it  greath 
reduced  the  potential  outside  limits  on  such  an  action.  Under 
present  law,  a  minor  is  considered  to  be  under  a  legal 
disability  imtil  he  reaches  the  age  of  majoritv  and  therefore 
the  statute  of  limitations  does  not  begin  to  run  against  him 
until  he  reaches  age  18.  The  tolling  of  the  statute  of 
limitation  until  age  18  was  intended  to  preserve  the  minoi  s 
rights  until  he  is  of  age  to  sue  in  his  own  name  to  protect  his 
own  interests.  Thus,  until  now.  if  a  child  \sas  injured  at  birth 
b\  medical  malpractice,  the  statute  of  limitations  did  not 
even  begin  to  run  until  he  reached  age  1 8.  He  then  had  three 
\ears  from  his  eighteenth  birthda\  tosue  for  a  known  iniiu"\ . 
However,  if  the  injin  \  was  not  disui\ered  or  reasonabh 
discoverable  at  that  time,  he  had  up  to  ten  \ears  from  Ins 
eighteenth  birthda\  to  distoser  the  injur\  and  file  his  attion 
(potentialh  a  child  could  sue  the  ph\siiian  whd  deli\cied 
him  until  he  reached  age  28). 

C.h.  977  modifies  the  statute  of  hnnialions  provisit)ns 
applicable  to  minors  in  professional  malpractice  cases  b\ 
significantK  shortening  the  "long  tail"  of  potential  liabilit\ . 
Now.  in  these  cases,  the  statute  of  limitations  begins  to  riui 
against  a  minor  when  he  is  injured,  but  if  it  expires  before  the 
child  is  1 9  vears  of  age  and  no  timeh'  action  has  been  filed  on 
his  behalf,  he  has  until  age  19  to  file  his  action.  The  intent  is 
to  preserve  the  minor's  right  to  sue  for  at  least  one  full  \  ear 
after  he  reaches  the  age  of  majoritv.  .At  the  same  time,  in  no 
case  in  w  hich  the  statute  of  limitations  would  have  run  except 
for  the  minoi's  <lisabi!n\  c  cuild  a  minor  bruig  an  ac  tion  aftei 
his  nineteenth  birthda\ .  It  should  be  noted  that  this 
modification  of  the  statute  of  limitations  for  minors  applies 
onlv  in  actions  arising  from  prrjfessional  malpractice.  The 
present  statute  of  liinitations  applicable  to  minors  is  retained 
in  all  other  cases. 

Under  present  case  law.  the  statute  of  limitanons  does  not 
expire  if  an  injur\  isfraudulenth  concealed  froin  an  injured 
part\  b\  the  person  who  caused  it.  Nothing  in  the  ne\v 
modifications  of  these  statutes  changes  this  exception.  .A 
professional  who  Iradulently  conceals  injuries  or  defects 
resulting  from  his  malpractice  initil  the  statute  of  limitations 
has  riui  will  not  be  allow  ed  to  escape  liabilit\  bv  his  fraud  and 
has  gained  iki  advantage  from  this  legislation. 

The  new  statute  of  limitations  provisi(jns  are  effecti\e 
Januarv  1.  1977,  and  apply  to  all  actions  filed  after  that  date. 
The  effecti\e  date  w  as  postponed  until  1977  to  allow  persons 
with  valid  claims  that  would  be  barred  b\  the  new  statute  of 
limitations  a  minimum  of  six  months  to  file  their  action  and 
preserve  their  claims.  This  procedure  is  intended  to  avoid 
anv  constitutional  attack  on  the  new  legislation  based  on  an 


impermissible  taking  of  propert\  rights  without  due  prcjcess 
of  law. 

Rule",  of  Evidiiiic.  Ch.  977  added  to  the  Cieneral  .Statutes 
I  hapter  on  e\  ideiice.  Chapter  8.  a  new  .Article  1 3  concerning 
medical  malpractice  actions.  The  new  article  defines  a 
"liealth  care  provider."  for  purposes  of  medical  malpractice 
actions — a  broad  definition  that  includes  licensed, 
registered,  or  certified  health-care  professionals,  their 
assistants  and  students,  and  hospitals  and  nursing  homes.  .All 
of  the  persons  included  in  this  broad  definition  are  covered 
l)\  the  statutoi  \  c  hanges  in  the  rules  of  e\  ideiue  that  follow. 

Sliindard  vj  Care.  Until  the  enactment  of  Ch.  977  the 
st.mdard  of  care  required  of  health-care  professionals  was 
governed  b\  case  law.  The  standard,  as  set  out  in  Hunt  v. 
Bi/iiLshaif.  242  N.C.  517.  521  (1955),  required  the  following: 
.A  ph\sician  or  surgeon  who  undertakes  to 
render  professional  services  mtist  meet  these 
requirements:  ( 1 )  He  must  possess  the  degree  of 
professional  learning,  skill  and  abilit\  which 
others  similarlv  situated  ordinarih  possess;  (2) 
He  must  exercise  reasonable  care  and  diligence 
in  the  application  of  his  knowledge  an<l  skill  to 
the  patient's  case:  and  (3)  He  must  use  his  best 
judgment  in  the  treatment  and  care  of  his 
patient. 

I'he  North  Carolina  Supreme  Court,  in  setting  out  this 
standard,  expanded  the  older  court-made  law  in  this  area 
that  retjuired  onlv  a  standard  of  care  based  on  the  practices 
m  the  "same  localit\."  The  expressed  intent  of  the  new 
statutorv  defiiiilmn  uas  to  codif\  the  present  case  law  and 
therebx  freeze  the  standard  so  that  it  could  not  later  be 
expanded  bv  the  courts  to  a  "national"  standard  of  care.  The 
new  codified  standard  requires  that  in  the  performance  of 
jirofessional  services  all  health-care  providers  are  held  to 
'the  standards  of  practice  among  members  of  the  same 
health  care  profession  with  similar  training  and  experience 
situated  in  the  sairie  or  similar  communities  at  the  time  of  the 
alleged  act  giving  rise  to  the  cause  of  action." 

While  the  statutory  language  does  not  track  the  case  law 
exacth,  it  should  be  interpreted  as  requiring  the  same 
standard  as  present  case  law.  .As  for  the  intent  to  prevent  a 
(  ourt-created  "national"  standard  of  health  care,  the  ccjurts 
must  still  decide  what  is  a  "similar  communit\ ."  It  was  clear 
from  the  hearings  that  the  legislators  did  not  intend  the 
phrase  to  be  limilc-d  to  a  communit\  in  North  Carolina.  In 
I  he  future,  a  court  mav  well  conclude  that  for  health-care 
purposes  the  comparable  "communitx  "  is  an  entire  state,  a 
region,  or  even  the  nation.  Floor  debate  on  the  standard  of 
c  are  focused  primarih  on  the  requirement  that  a  health-care 
provider  be  held  to  "the  standards  of  practice  among 
members  of  the  same  health  care  profession  with  similar 
II. lining  and  experience."  This  language  resulted  from  a 
lloor  amendment,  and  its  intention  is  to  insure  that  within 
ihe  "same  or  similar  LOmmunit\"  the  standard  of  care  is  not 
lediRed  to  the  le\el  of  the  lowest  common  denominator. 

Infnrmed  Consent.  Under  North  Carolina  case  law,  absent 
extenuating  circumstances  such  as  a  medical  emergency,  a 
plnsician  must  inform  a  patient  of  the  risks  of  treatment  so 
I  hai  the  patient  ma\  intelligenth  decide  whether  to  undergo 
ihe  treatment.  The  new  malpractice  statutes  (jn  informed 
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consent  are  intended  to  codifv  this  rule.  The  basic  standard 
enacted  rec]uires:  (1)  The  health-care  provider  in  obtaining 
consent  must  act  in  accordance  u  itii  the  standards  of  practice 
aniont;  members  of  the  same  heahh  profession  xvith  similar 
training  and  experience  situated  in  the  same  or  similar 
communities;  <iu(t  (2)  "the  information  provided  \i\  ilu- 
health  provider  under  the  circumstances"  is  such  (hat  a 
reasonable  person  would  ha\e  "a  general  luiderstanding  of 
the  procedures  or  treatments  and  of  the  usual  risks  and 
hazards  inherent  therein."  There  is,  however,  an  alternative 
standard  in  the  statute  providing  thai  a  healili-i  are  provider 
is  not  liable  for  damages  on  the  groinids  of  lai  k  of  informed 
consent  when:  ".\  reasonable  person,  untler  ihr  sui- 
rounding  ciriiunstances.  would  have  midergoue  such 
treatment  or  procedure  had  he  been  advised  bv  the  health 
care  provider  in  accordance  .  .  ."  [wiilithe  pr()visions(  1 )  and 
(2)  above]." 

Under  North  Carolina  case  law    ...   a 
physician  must  inform  a  patient  of  the  risks 
of  treatment  so  that  the  patient  may 
intelligently  decide  whether  to  undergo  the 
treatment. 

This  was  the  most  extensively  debated  subsection  of  the 
bill  once  it  reached  the  House  floor.  Its  opponents  argued 
that  it  allowed  a  doctor  to  administer  treatment  without  even 
informing  the  patient  of  the  risks  and  obtaining  consent,  so 
long  as  a  reasonable  person  would  have  consented  //  the 
doctor  had  warned  him  in  the  manner  normally  required. 
Several  attempts  to  delete  or  amend  the  subsection  failed  on 
the  floor  of  the  House.  The  bill's  sponsors  argued  that  the 
subsection  was  essential  and  did  not  reliev  e  a  plivsician  from 
obtaining  consent.  Thev  successfulh  argued  that  the 
subsection  applied  onlv  when  the  patient  acted  in  a  "foolish  ' 
or  imreasonable  inanner  in  giving  or  refusing  consent,  and 
was  therefore  necessary  to  protect  the  physician  who  acted  in 
a  reasonable  manner  despite  the  "foolishness." 

The  meaning  of  the  subsection  and  the  circumstances  that 
justifv  its  application  are  indeed  iniclear.  It  could  be 
interpreted  to  have  either  of  the  above  meanings.  Despite 
the  declared  intent  of  the  bill's  sponsors  to  reduce  the 
C]uantitv  of  coinl-niade  law  in  the  malpractice  area,  this 
subsection  mav  well  re<|uirecoiu't  interpretation  toclarif  v  its 
meaning. 

In  addition,  the  new  legislation  provides  that  a  consent  in 
writing  obtained  in  compliance  with  the  above  standards  is 
presiuned  to  be  valid.  This  presimiption  may  be  rebutted 
onlv  bv  evidence  that  the  written  consent  was  obtained  bv 
fraud,  deception,  or  misrepresentation  of  a  material  fact. 
The  statute  also  requires  that  a  person  have  a  writing  signed 
by  the  health-care  provider  whom  he  is  charging  befoi  e  he 
can  sue  on  the  basis  that  treatment  did  not  produce  the  result 
the  health-care  provider  guaranteed  or  assiued. 

First  Aid  or  Emergency  Treatment.  Under  "good  Samaritan" 
statutes,  a  person  rendering  assistance  in  emergency 
situations  is  not  liable  for  injuries  resulting  from  his  action 
except  in  cases  of  gross  negligence  or  intentional 
wrongdoing.  North  Carolina  now  has  a  "good  Samaritan  " 


statute,  G.S.  20- 166(d).  that  applies  to  "any  person  who 
renders  first  aid  or  emergencv  assistance  at  the  scene  of  a 
moior  vehicle  accident."  Ch.  977  adds  new  G.S.  8-95,  which 
extends  the  protection  of  "good  .Samaritan"  laws  to  "anv 
|)erson  rendei  ing  first  aid  or  emergencv  health  care 
irtalmi'nl  lo  a  person  wlio  is  unionscious,  ill  or  injured" 
wlu'ii  il  Is  rc.isnnablv  apparent  that  (1)  ihe  circumstances 
ie(|uirc  pidiiipi  decisions  and  actions,  and  (2)  delay  in 
rendeiing  treatment  would  seriouslv  vsiirsen  someone's 
pinsical  condition.    The  section  does  not  appiv  to  a  person 
who  renders  emergencv  health  lare  in  the  "normal  aiifl 
ordin.uv  course  of  his  business  oi   piofession  "   Thus,  a 
phvsitiaii  operating  an  emergencv  room  would  not  be 
relieved  of  the  normal  standard  of  care  discussed  earlier. 
There  was  no  ev  idence  that  the  extension  of  the  "good 
Samai  itan"  law  to  all  emergency  situations  was  necessarv 
because  of  increased  litigation  in  this  area  or  that  it  would 
decrease  insurance  premiums.  Several  physicians  testified 
that  under  the  present  law,  which  holds  them  liable  for 
"mere"  negligence  in  emergencv  situations,  thev  feel 
reluctant  to  intervene.  The  intention  of  the  new  law  is  to 
eiKourage  intervention. 

Ad  damnum  Claii.se.  Ch.  977  also  amended  the  Rules  of  Civil 
Procedure  [G.S.  lA-1,  Rule  8(a)(2)]  by  eliminating  the  ad 
damnum  clause  in  all  professional  malpractice  actions 
claiming  damages  over  510,000.  Previouslv,  when  a  person 
tiled  a  malpractice  action  he  was  re(|ini  ed  lo  state  the  amount 
of  monetary  damages  demanded. 

This  amendment  is  intended  to  reduce  the  pretrial 
publicitv  often  surrounding  claims  that  aie  for  very  great 
amounts  but  in  fact  never  go  to  trial  because  thev  are 
dismissed  or  settled.  Doctors  argue  that  a  dismissal,  a 
settlement,  or  even  a  judgment  for  a  lesser  amoimt  never 
receives  the  same  degree  of  press  coverage  as  the  initial  claim 
and  that  pretrial  publication  of  these  claims  mav  well 
encoinage  frivolous  malpractice  actions.  The  SIO.OOO 
cut-off  is  intended  to  insiue  that  plaintiffs  mav  claim 
damages  sufficient  to  meet  the  jurisdictional  requirements 
of  state  and  federal  courts. 

Under  the  new  law,  at  any  lime  after  service  of  a  claim  for 
relief  in  malpractice  cases,  anv  party  mav  ask  the  claimant  for 
a  statement  of  the  amount  of  monetary  relief  sought,  which 
the  claimant  is  required  to  provide  within  ten  davs  after  the 
leijuest  is  made.  This  statement  ma\  be  amended  bv  the 
claimant  as  provided  by  G.S.  lA-I,  Rule  15.  However,  the 
statement  of  the  amount  of  monetary  relief  sought  is  not  to 
be  filed  with  the  court  until  the  case  is  called  for  trial  or  entry 
of  default  judgment  is  rec]uesteci. 

I n^uraiue  Company  Reports.  .\  major  complaint  throughout 
the  hearings  and  debate  of  the  study  commission  and  the 
joint  Insurance  committees  was  the  scarcity  of  information 
concerning  the  amounts  insurers  earned  on  malpractice 
premiums  and  the  amounts  they  paid  out  in  claims  and 
administrative  costs.  Ch.  977  seeks  to  remedy  that  problem. 
New  G.S.  58-21.1  requires  every  insurance  company 
authorized  to  write  professional  liability  insurance  in  North 
Carolina  lo  file  an  annual  report  with  the  Commissioner  of 
Insurance  bv  February  I  of  each  year.  Its  form  and  detail  are 
to  be  determined  bv  the  Commissioner,  but  the  report  must 
include  the  following  information:  ( I)  the  number  of  claims 
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pending  at  the  beginning  and  end  of  each  year;  (2)  the 
number  of  claims  settled  and  the  highest,  lowest,  and 
a\erage  awards:  (3)  the  number  of  claims  closed  witlnmt 
payment;  (4)  the  number  of  court  cases  and  their  results;  (5) 
total  premiinn  collections;  (6)  average  amount  per  claim  in 
reserves;  and  (7)  total  reserves  and  reserve  expenses. 

.As  noted  earlier,  the  sections  amending  the  statute  of 
limitations  are  effective  Januar\    1.  1977,  and  all  other 
sections  are  effective  Jul v  1,  1976. 

UNC  Medical  Self-Insurance  Plan.  Ch.  976  (H  1292) 
authorizes  the  Boai  d  of  Governors  of  the  University  of 
North  Carolina  to  purchase  liahilit\  insurance  or  to  act  as  a 
self-insurer  for  its  affiliated  health  facilities  and  emplcnees. 
The  legislation  was  drafted  and  submitted  to  the  stuch 
commission  b\  the  staff  at  North  Carolina  Memorial 
Hospital  in  Chapel  Hill.  Tliev  argued  that  the  self-insurance 
plan  was  necessar)'  for  two  primar\  reasons;  (1)  The 
increasing  cost  of  commercial  malpractice  insurance, 
especiallv  in  light  of  the  claims  experience  at  Memorial 
Hospital;  and  (2)  the  threat  that  commercial  malpractice 
insurance  ma\  become  unavailable  at  anv  price.  The  hospital 
staff  reported  that  over  the  last  fl\e  \ears  the  UNC  Medical 
Center  had  paid  over  S690.000  in  malpractice  premiums  for 
coverage  of  the  hospital  and  its  staff,  while  onh  S 1 3.000  had 
been  paid  in  claims.  .Also,  onh'  12  to  15  possible  claims  were 
then  outstaiiding.onh  one  of  which  was  likelv  to  involve  an\ 
substantial  amount — and  that  one  foi   not  more  than 
$50,000. 

The  legislation  authorizes  the  Board  of  Governors  to 
establish  a  self-insurance  plan  for  Memorial  Hospital  and  its 
emploxees,  including  medical  doctors,  dentists,  nuises, 
residents,  interns,  technologists,  ninses'  aides,  and  orderlies. 
This  coverage  is  also  available  to  health-cat  e  institutions  with 
an  affiliation  agreement  with  the  University  of  North 
Carolina,  one  of  its  constituent  institutions,  or  Memorial 
Hospital.  (This  provision  is  intended  to  allow  future 
participation  bv  the  East  Carolina  University  medical  sc  hool 
and  not  to  extend  coverage  to  those  non-Universit\  hospitals 
that  serve  as  area  health  education  centers.) 

If  the  Board  of  Governors  elects  to  establish  a  self- 
in^Ul.lnte  phm.  its  program  of  liabilitv  insurance  is  not 
subject  to  regulation  bv  the  Commissioner  of  Insurance.  One 
or  more  insurance  trust  accounts  are  to  be  set  up  for  the 
exclusive  use  of  the  self-insurance  program,  and  all  expenses 
of  the  program  are  to  be  paid  from  those  accounts.  The 
Board  is  to  adopt  regulations  for  establishing  and 
administering  the  self-instirance  program;  it  is  also  to  create 
an  Insurance  Trust  Fund  Coiuicil  of  not  more  than  12 
members  (eight  to  be  appointed  b\  the  Board,  one  bv  the 
Attorney  General,  one  bv  the  State  Auditor,  one  by  the  State 
Treasurer,  and  one  bv  the  Insurance  Commissioner).   Ihe 
.Attornev  General  is  authorized  to  defend  actions  against  an 
individual  health-care  practitioner  who  is  covered  bv  the 
self-insurance  program  under  provisions  of  G.S.  143-300.4. 
If  he  determines  that  the  defense  should  not  be  provided  bv 
the  state,  the  Liabilitv  Insurance  Trust  Fund  Council  may 
employ  private  coimsel  from  the  trust  accounts  fluids. 
Records  held  by  the  fund  are  declared  not  to  be  public 
records  under  G.S.  Ch.  132  and  are  not  subject  to  discovery 
under  the  Rules  of  Civil  Procedure. 

No  funds  were  appropriated  to  establish  the  self- 


insurance  plan.  North  Carolina  Memorial  Hospital 
indicated  that  the  funds  it  now  uses  for  insurance  premiums 
,11  e  sufficient  to  fund  tfie  self-insurance  plan;  it  mav  then  be 
that  the  future  cost  of  self-insurance  coverage  will  decrease. 

Malpractice  Excess  Liability  Fund.   Ihe  Professional 
Liabilitv  Insurance  Study  Commission  concluded  that  a 
major  malpractice  insurance  problem  was  the  unavailability 
of  excess  liabilitv  insurance  coverage  in  amounts  greater 
than  SI  million  per  occurrence  and  SI  million  annual 
aggregate.  This  coverage  is  reportedly  no  longer  available, 
and  thecostof  the  amount  of  excess  coverage  that  is  available 
has  increased  drastically.  To  make  greater  excess  coverage 
av  .lilable,  especiallv  to  hospitals  and  health-care  providers  in 
high-risk  areas  of  practice,  the  studv  commissicTn  proposed 
legislation  creating  the  Patient's  Compensation  Fund.  .As 
originally  proposed,  the  Patient's  Compensation  Fund 
would  have  offered  unlimited  excess  liabilitv  insurance 
coverage  for  participating  health-care  providers,  and  the 
State  Treasurer  and  the  .Attorney  General  would  hav  e  been 
involved  in  its  management  and  defense. 

In  the  legislative  hearings  held  before  the  Mav  session 
convened,  substantial  objection  arose  to  the  state's  in- 
volvement in  the  fund  and  financial  wi.sdom  of  unlimited 
loverage.  The  joint  subcommittee  on  Insurance  eliminated 
these  provisions,  and  Ch.  978  (S.  959)  had  very  little  trouble 
in  passing  both  houses.  The  legislation  enacts  a  new  .Art.  26B 
to  G.S.  Ch.  58.  creating  the  Health  Care  Excess  Liability 
Fund.  The  fund  is  to  be  gov  erned  bv  a  board  of  governors 
appointed  as  follows;  two  members  by  the  Lieutenant 
Governor  from  the  North  Carolina  Medical  Society;  two 
members  by  the  Speaker  from  the  Not  th  Carolina  Hospital 
Association;  one  bv  the  Governor  from  the  North  Carolina 
Nurses'  .Association;  one  by  the  Governor  from  the  North 
(  .irolina  Dental  Society;  and  one  member  by  the  Governor 
fi  1)111  a  health-care  profession  other  than  those  listed  above. 
Board  members  are  to  serve  for  staggered  four-year  terms. 
In  addition,  the  Commissioner  of  Instnance  is  an  ex  officio 
member  of  the  B(jard,  and  he  or  his  designee  has  a  vote  on  all 
issues.  The  first  appointments  are  to  f^e  made  within  30  days 
of  the  bill's  ratification  (May  f3,  1976),  and  the  Com- 
missioner is  to  call  the  organizational  meeting  of  the 
board  within  30  davs  after  these  appointments  are 
completed.  The  boai'd  is  authcsrized  to  begin  offering 
coverage  by  the  fund  when,  in  its  discretion,  the  fund  has 
enough  money  and  enough  participation  agreements. 

Ihe  board  may  adopt  rules  for  the  fund's  administration 
and  is  to  appoint  a  manager  to  conduct  the  fund's  business 
affairs  under  the  board's  general  directions.  .All  moneys 
collected  are  held  in  trust  and  are  to  be  deposited  in  a 
segregated  account,  invested  and  reinvested  pursuant  to  the 
statutory  safeguards  that  apply  to  domestic  stock  insurance 
companies  (G.S.  58-79.1).  The  fund  is  subject  to  the 
premium  tax  that  applies  to  other  domestic  insurance 
companies  (G.S.  105-228.5).  All  expenses  and  salaries 
necessarv  for  administration  are  to  be  paid  from  the  fund. 

I  he  fund  will  provide  participating  health-care  providers 
with  excess  liabilitv  coverage  of  S2  million  per  occurrence 
and  S2  million  annual  aggregate.  To  qualify  to  participate,  a 
fiealth  provider  must  prove  that  he  already  has  minimum 
primarv  malpractice  insurance  coverage  of  $100,000  per 
occurrence  and  $100,000  annual  aggregate.  The  primary 
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coverage  must  be  either  with  an  insurer  licensed  and 
approved  by  the  Commissioner  of  Insurance  or  under  a 
self-insurance  plan  approved  by  the  board.  The  primary 
insurer  must  be  obligated  to  defend  any  action  against  the 
health-care  provider  irrespective  of  pavment  or  offer  of 
payment  in  excess  of  its  coverage. 

A  health-care  provider  may  carrv  more  primar\  insurance 
than  the  S100,000/$100.000  minimum,  and  in  that  case  he 
would  be  insured  for  %2  million  over  his  own  coverage  (i.e..  if 
he  pays  for  1 1  million  and  participates  in  the  fund,  he  would 
have  total  coverage  of  S,"?  million).  The  fund  is  to  be  financed 
bv  an  assessment  to  be  determined  bv  the  board  and  paid  b\ 
members.  If  a  member  has  primary  insurance  coverage 
above  the  minimum,  the  board  mav  grant  a  reduction  in  his 
assessment. 

The  board  may  make  pavment  on  onh  claims  that  are 
supported  b)  a  certified  copy  of  a  final  judgment  or 
arbitration  award  against  a  participating  health-care 
provider  or  a  certified  copy  of  a  board-approved  settlement. 
The  fund  is  not  liable  for  punitive  damages.  When  any  claim 
is  made  against  a  participating  health-care  provider,  he,  his 
insurer,  and  the  claimant  are  required  to  give  the  fvuid  notice 
in  writing  within  a  reasonable  time.  Unless  the  board  receives 
adequate  notice,  it  may  not  pav  any  claim  or  provide  an\ 
defense  services  to  a  participating  member. 

The  board  is  required  to  furnish  an  audited  financial 
report  to  the  Commissioner,  the  State  .\uditt)r,  and  anv 
member  who  requests  it.  It  is  also  to  make  an  annual  report 
to  the  General  .Assembly  on  its  financial  conditions  and 
claims  experience.  The  act  creating  the  fund  is  effective 
upon  ratification. 

Conclusion.  The  stated  intent  of  these  new  malpractice 
statutes  is  to  insure  the  continued  availability  of  malpractice 
insurance  and  to  reduce  or  at  least  stabilize  its  cost.  Clearlv, 
the  UNC  Medical  Self-Insurance  Plan  and  the  Health  Care 
Excess  Liabilit\'  Fimd  \\ill  help  solve  the  availabilit\-  problem 
and  hopefully  will  result  in  insurance  premium  costs  that 
reflect  the  North  Carolina  malpractice  claims  experience.  I  n 
contrast,  no  evidence  was  offered  in  any  of  the  hearings  that 
the  tort  law  revisions  will  have  any  substantial  effect  on 
malpractice  insurance  premiimis.  Certainlv,  the  reduction  in 
the  statute  of  limitations  impro\es  the  malpractice  claims 
climate  in  North  Carolina  b\  substantialK  reducing  the  long 
tail  of  potential  liabilitv,  which  should  allow  insinance 
companies  to  reduce  their  reserves.  However,  estimates 
varied  as  to  what  reductions  would  occur,  if  anv.  Some 
speculated  that  a  leduction  of  up  to  one-third  would  result; 
others  said  that  a  1  per  cent  reduction  or  possiblv  onK  a 
reduction  in  the  percentage  of  increase  was  the  most 
probable  result  of  the  tort  law  revisions.  Only  experience  will 
tell  whether  limiting  a  person's  right  to  recover  for  injuries 
resulting  from  professional  malpractice  will  affect 
professional  liability  insurance  rates  in  a  manner  that 
produces  a  benefit  to  the  public  at  large.  It  may  be  that  the 
most  important  legislation  on  malpractice  in  this  session  is 
that  requiring  insurance  companies  to  provide  detailed 
information  on  premium  collections  and  claims  experience. 
Armed  with  this  information  in  future  sessions,  legislators 
will  be  better  able  to  determine  the  necessarv  legislative 
responses  to  the  malpractice  crisis. 


Gubernatorial  appointments 

Utilities  Commission.  When  the  1975  session  of  the 
General  .Assembly  expanded  the  Utilities  Clommission  from 
ti\e  to  seven  members,  it  also  required  that  the  Governor's 
appointees  be  confirmed  bv  the  legislature.   Two  resig- 
nations from  the  Commission  were  announced  just  beiore 
the  1976  session,  and  Go\einor  |.niies  E.  Holshouser 
nominated  Uester  Teal,  a  present  member  of  the 
Ccjnunission,  to  serve  a  longer  unexpired  term;  Patricia 
Locke,  a  member  of  the  Charlotte  City  Council,  to  serve  the 
remainder  of  an  unexpired  term;  and  Scott  Harvev,  the 
Secretary  of  Commerce,  to  serve  the  remainder  of  Teal's 
term.  Res.  125  (H  1307),  authoiizing  the  General  .Assemblv 
to  consider  the  LItilities  Commission  appointees,  was 
enacted.  If  the  appointinents  were  not  confirmed.  Res.  125 
required  the  Governor  to  submit  replacement  appointees 
within  two  da\  s  after  notification  of  the  failure  to  confirm.  .A 
joint  subcommittee  of  the  House  and  Senate  utilities 
committees  held  brief  hearings  on  the  nominees  and 
recommended  against  confirmation  of  Teal  and  Locke.  The 
refusal  to  confirm  Teal  meant  that  the  position  for  which 
Harvey  was  appointed  was  not  vacant  and  no  action  on 
Harvey  was  necessarv.  The  full  L'tilities  committees  accepted 
the  subcommittee  recommendations,  and  the  t\vo  houses, 
meeting  in  joint  session,  agreed  despite  strong  objections  bv 
Republican  members  that  the  refusal  to  confirm  arose  solelv 
from  the  fact  that  the  appointees  were  Republicans. 

.As  a'  result  of  the  General  .Assembly's  action,  the  two 
vacancies  remain  open.  The  provision  of  Res.  125  regarding 
supplemental  noininations  had  no  effect  since  the  legislature 
adjourned  the  day  after  it  failed  to  confirin  the  original 
appointees.  Dissatisfaction  was  expressed  at  the  L'tilities 
Commission's  continued  acquiescence  in  rate  increase 
despite  the  addition  of  two  commissioners  and  considerable 
staff,  and  there  was  some  talk  of  "freezing"  the  vacant 
positions,  but  no  such  action  was  taken.  If  the  Governor  fills 
the  vacancies,  his  appointees  will  be  subject  to  confirmation 
bv  the  General  .Assembh"  at  its  1977  session.  The  Governor 
has  appointed  Scott  Harvey  to  the  Commission,  effective 
Julv  1,  1976. 

Other  Appointments.  The  Senate  is  required  h\  law  to 
confirm  certain  other  appointments  made  bv  the  Governor. 
This  session  it  confirmed  the  appointments  of  John  R. 
Tiopman  as  Commissioner  of  Banks  and  .Archie  K.  Davis, 
Donald  R.  Lineberger,  and  Seddon  Goode,  Jr.,  as  Trustees 
of  the  Teachers'  and  State  Einployees'  Retirement  svstem. 


Appointment  of  Senate  committees 

On  the  last  da\'  of  the  session,  the  Senateresohed,  at  least 
tentativelv,  one  aspect  of  an  issue  that  has  been  simmering 
since  the  Lieutenant  Go\ernor"s  office  becam'e  a  full-time 
job.  The  issue  is  whether  the  Lieutenant  Governor  should 
appoint  committee  members  and  chairmen.  The  Senate,  bv 
adopting  Senate  Res.  969,  decided  that  he  should  not;  to 
accomplish  that  purpose,  it  voted  by  a  wide  margin  to  repeal, 
effective  November  1,  1976,  the  rules  of  the  1975  Senate  that 
granted  the  Lieutenant  Governor  that  power.  That  action  is 
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tentative,  however,  because  the  lesoliuion  requires  the  full 
Senate  lo  meet  sometime  before  August  1.  1976.  to  eonsitlei 
this  and  other  proposals  that  might  come  from  the  Rules 
Committee.  If  the  full  .Senate  agrees  at  that  meeting  that  the 
rules  should  be  amended,  its  recomendations  will  be 
transmitted  to  the  1977  Senate  to  do  with  as  it  wishes. 

Concern  over  the  Senate  rules  became  apparent  in  the 
1975  session,  when  Senate  Res.  940  was  adopted.  It  recjuired 
the  Rules  ("ommittee  to  meet  before  the  1977  session  .uid 
make  reionmiendalions  on  possible  changes.  The 
committee  was  to  have  reported  to  the  Senate  no  later  than 
one  month  before  the  1977  session;  the  stunmer  meeting 
required  bv  Senate  Res.  969  will  presuniabh  hilfill  that 
obligation. 

To  iniderstand  the  objections  to  ha\ing  the  LieiUt-iiant 
Governor  appointe  the  committees,  it  is  necessar)  to 
examine  the  position  the  office  occupies  in  state 
government.  The  Lietitenant  Governor  is  an  officer  ol  the 
executive  branch;  he  serves  as  Governor  if  the  elected 
Go\eriior  dies  or  resigns  in  office.  He  has  execiitix e  duties 
that  are  given  to  him  b\  statute  or  by  the  Governor,  and  his 
office  has  a  separate  budget.  Nevertheless,  the  Lieutenant 
Go\  ernor  also  has  legislative  duties.  In  fact,  his  onlv  specific 
constitutional  dul\  is  to  preside  o\er  the  Senate,  and  his 
office  is  located  in  the  Legislative  Building.  Furthermore, 
statutes  require  him  lo  make  numerous  appointments  to 
commissions  and  boards — appointments  that  often  are 
required  to  come  from  the  Senate.  In  this  function,  he  is 
iisu.ilK  tie.ued  like  the  .Speaker  of  the  House,  w  ho  is  cleaiK  a 
legislati\e  officer.  There  is.  however,  one  important 
difference  between  him  .tnd  the  Speaker;  he  is  not  elected  to 
the  Senate  and  the  Senate  does  not  elect  him  to  preside  tn  er 
that  bodv.   This  point  was  apparenth  considered  when  the 
Legislative  Services  Commission  was  established.  The 
Speaker  appoints  the  House  members,  but  thePresideni  I'ro 
Tempore,  an  officer  elected  b\  the  Senate,  appoints  the 
Senate  members.  In  fact,  the  Lieiiten.ini  Go\ernor  is  not 
e\en  a  member  of  the  Commission. 

Those  who  want  to  remove  the  appointment  power  from 
the  office  of  Lieutenant  Governor  apparenth  feel  that  it 
gives  an  executive  officer  too  much  control  over  the 
operation  of  the  legislative  branch.  Opponents  argue  that 
the  Lieutenant  Governor  has  customariK  had  this  power  and 
that  it  places  greater  responsibilitv  on  a  single  official,  elected 
statewide,  instead  of  dispersing  it  among  several  people. 
The\'  also  argue  that  .illowing  the  senators  to  appoint 
committees,  either  through  the  President  Pro  Tempore  or 
through  a  coinmittee  on  committees,  will  result  in  a  form  of 
seniorit\  s\stem  in  appointments,  a  device  not  tradition.ilK 
used  in  North  Carolina. 


Other  changes 

As  already  discussed,  a  varietv  of  substantive  law  changes 
crept  into  the  appropriations  act.  .411  the  matters  discussed 
below  were  in  that  legislation  (Ch.  983,  S  954). 

Administrative  Procedure  Act.  One  of  the  frequently 
recurring  complaints  during  the  budgel-cutting  sessions 
concerned  the  .Administrative  Procedure  .Act,  passed  b\  the 
General  .Assembly  in  1974  and  codified  as  Ch.  150.-\  of  the 


General  Statutes.  The  act  was  originallv  to  have  become 
etfecti\eonJuly  1.  1975.butthe  1975  legislature  postponed 
I  he  effective  date  until  February  1,  1976,  to  give  state 
agencies  more  time  to  prepare  for  implementation.  The  act 
iiasicalh  requires  .ill  agencies  covered  b\-  it  to  file  all  their 
leguLitions  with  the  .\ttorne\  General;  to  follow  certain 
uniform  procedures  when  making  regulations;  and  to  follow- 
other  uniform  procedures  when  conducting  administrative 
hearings. 

Fhe  first  requirement,  the  filing  of  rules  and  regulations, 
c.iused  most  agencies  some  problems  at  first.  F'ormerh  .  all 
.igencies  filed  their  regulations  with  the  Secretar\  of  State; 
under  the  new  statute,  thev  had  to  tile  with  the  .Attornev 
Cienei  al.  This  shift  meant  that  the  agencies  had  to  refile  all 
their  regulations,  including  an\  adopted  in  past  \ears  that 
were  still  effective.  Further,  unless  the  agenc\  filed  before 
the  Februar\  1  effective  date  of  the  statute.  the\  would  have 
had  to  re-enact  the  regulations,  complving  with  the  more 
stringent  pro\isions  of  the  new  statute  concerning  notice  and 
hearings.  Tt)  avoid  this  possibilit\ .  most  met  the  February  1 
de.idliiie.  but  doing  so  requiretl  large  amounts  of  time  and 
mone\ . 

The  Legislati\e  Commission  of  Clovernmental  Oper- 
.itions  had  become  concerned  about  the  cost  of  im- 
plementing the  statute  and  asked  the  State  .Auditor  to 
conduct  an  operational  audit  to  find  out  how  much  it  had 
cost.  That  audit  estimated  that  the  state  had  spent  $373,400 
m  direct  costs  and  S535,900  in  indirect  costs  to  implement 
the  statute.  It  also  concluded  that  future  costs  would  largelv 
result  from  the  new  procedures  for  administrative  hearings 
and  rule-making  procedures  and  not  from  filing  costs.  (The 
annual  estimated  costs  of  the  statute  for  future  years  are 
S267.200  in  direct  costs  and  $165,100  in  indirect  costs.) 

1  he  Auditors  report  included  comment  from  agencv 
heatls;  generalh  the\  were  dissatisfied  with  the  statute.  Some 
said  that  the\  wiuild  seek  appropriations  for  new  personnel 
to  administer  it.  .i  move  that  was  not  popular  with  legislators. 

With  this  background  in  mind,  a  budget  subcommittee 
recommended  that  the  statute  be  repealed  to  save  the 
estimated  costs  of  implementation  and  to  satisf\  those  in 
stale  government  who  felt  that  the  statute  served  no  useful 
purpose.  The  full  committee  approved  the  measure;  then 
(he  .Attornev  General  opposed  the  repeal,  arguing  that  it 
uiiuld  leave  the  state  with  no  statutes  governing 
administratis  e  procedure.  He  further  argued  that  most  costs 
of  implementation  had  alieach  been  incurred  and  to  change 
the  system  would  require  new  statute  costs  after  a  substitute 
procedure  had  been  approved.  However,  to  meet  some  of 
the  t)bjections  of  excessive  paperwork,  the  .Attornev  General 
did  propose  ameiidinents  to  the  statute  designed  to 
eliminate  duplicate  filings  and  narrow  some  definitions  that 
had  proved  to  be  unnecessarily  broad.  A  conference 
t  ommittee  accepted  the  Attorney  General's  proposed 
amendments  and  despite  strong  objections  from  some 
members  of  the  House  .Appropriations  Connnittee  who 
wanted  to  repeal  the  statute,  the  amendments  to  the  statute 
were  included  in  the  appropriations  bill. 

These  amencfments  narrowed  the  definitions  of  contested 
case,  G.S.  150A-2(2),  and  licensing.  G.S.  150A-2(4).  The 
definition  of  contested  case  now  provides  that  the  onlv 
agencv  proceedings  that  fall  within  the  definition  are  those 
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in  which  legal  rights  ot  persons  are  required  b\  law  to  be 
determined  bv  the  agenc\  after  a  hearing.  The  former 
version  included  all  proceedings  in  which  a  person's  rights 
were  involved.  The  new  definition  also  excludes  awards  or 
denials  of  scholarships  or  grants  from  its  coverage. 

The  new  definition  of  licensing  excludes  "lontroversies 
o\er  whether  an  examination  was  fair  or  u  hether  the 
applicant  passed  the  examination." 

G.S.  150A-23(c)  and  150A-36  weie  amended  lo  allow 
agencies  to  use  certified,  instead  of  registered,  mail  in 
sending  notice  of  pioceedings  or  decisions  to  parties. 

rhe  rule-making  procedures  rei|mre  that  publii  he.irings 
be  held,  that  the  proposed  rules  be  published,  and  that  the 
public  be  allowed  to  request  reasons  wh\  an  objection  to  the 
proposed  rule  was  not  followed,   rhe  section  establishing 
these  procedures,  G.S.  I5().\-12,  was  amended  to  exclude 
from  the  procedural  rei|uirements  for  rule-making  those 
regulations  that  describe  either  an  agenc\'s  organization  or 
the  forms  or  instructions  used  bv  the  agencv. 

G.S.  150A-14.  which  allows  agencies  to  adopt  other 
regulations  bv  reference,  was  amended  to  specifv  that 
agencies  may  adopt  only  the  regulations  of  other  state  or 
federal  agencies  in  this  manner.  .\pparentl\,  this 
amendment  was  intended  to  prohibit  agencies  from 
adopting  their  own  regulations  bv  reference. 

Finally,  the  bill  amends  se\eral  other  sections  of  the 
General  Statutes  that  required  agencies  to  file  rules  or 
regulations  with  the  Secretary  of  State.  After  G.S.  Ch.  150  A 
became  effective  in  February,  these  agencies  had  to  file  with 

After  ihis  uritcle  was  -itnllcn.  ihi'  Si'iialr  Riilii  Coinmillee  held  a  public 
heanng  concerning  the  reinstatement  uf  the  rules  repealed  by  Senate  Re^. 
969.  This  action  would  restore  the  Lieutenant  Governor's  power  to  appoint 
committees  and  committee  chainnen.  In  a  meeting  held  the  following  day.  the 
committee  recommended  to  the  Senate  that  these  rules  he  reinstated.  The  full 
Senate  met  a  few  leeeh  later  and  decided  to  make  this  recommendation  to  the 
1977  Senate.  The  photo  (courtesy  of  the  Raleigh  News  and  Observer) 
shows  the  Senate  Rules  Committee  in  .session. 


both  the  .\ttornev  General  and  the  Secretarv  of  State. 
Pursuant  lo  the  amendments,  the  agencies  now  fileonh  with 
the  .Attorne\  General. 

Unlike  the  other  pii)\isions  ol  the  appropriations  act, 
these  amendments  to  the  adminislrali\e  procedine  statutes 
took  effect  on  ratifliation.  Max    14,  HI76. 

Pretrial  Criminal  Procedure.  Gh.  1286,  SL  1973,  which 
took  effect  on  September  1 ,  1 1)73,  completelv  rewrote  North 
Gaiolina's  pretrial  criminal  procedure  laws.  As  is  true  with 
most  major  revisions  of  law,  problems  in  implementing  the 
kiw  cropped  up  and  coinl  officials  and  law  enforcement 
officers  complained  .ihoiu  ihe  increased  workload  and  the 
numerous  new  forms  required  b\  the  act.  In  October  1975, 
theSpeakerof  the  Houseand  the  President  ProTemporeof 
the  Senate,  responding  to  the  cc:)mplaints,  directed  the 
Legislative  Research  Commission's  Committee  on  Criminal 
Law  and  State  Piopertx   Matters  to  stud\  the  increase  in 
paperxvork  reijuii  ed  b\  the  new  Pretrial  Caiminal  Procedine 
-Act.  The  connnittee  studied  the  problems  and  then  drafted  a 
bill  foi  introduction  this  session. 

H  132 1 ,  a  resolution  authorizing  the  (ieneral  Assemblv  to 
consider  the  changes,  was  introduced.  The  House 
proceeded  on  the  belief  that  since  change  in  criminal 
procedure  was  not  a  bugetarv  matter,  an  authorizing 
resolution  was  needed;  it  passed  the  resolution  bv  two-thirds 
vote  and  sent  it  to  the  Senate.  The  Senate,  how  ever,  decided 
to  handle  the  changes  as  a  special  provision  in  the  budget  bill 
rather  than  as  a  separate  bill,  apparently  because  it  wanted  to 
give  the  appearance  of  not  opening  the  session  up  to  matters 
other  than  the  budget  and  malpractice  issues. 

.A.11  of  the  following  changes  take  effect  on  Jul\   1.  1976. 

G.S.  15A-131  pro\ides  that  the  jjroper  venue  for  pretrial 
proceedings  in  misdemeanor  cases  is  the  count\  wheie  the 
c  barged  offense  occurred;  for  felonies,  the  proper  \enue  is 
the  county  or  the  judicial  district  where  the  crime  occurred, 
depending  on  the  proceeding.  If  a  person  is  arrested  in 
Carteret  Count\  for  a  crime  conmiitie<l  in  Mecklenburg, 
inider  the  venue  pro\isions,  the  pel  son  arrested  should  be 
dri\en  to  Mecklenburg  for  an  initial  appearance  before  a 
magistrate.  t5ui  .moilier  provision  of  the  law — G.S.  15.\- 
311 — requires  .m  .n  rested  jierson  to  be  t.iken  before  a 
magistrate  for  an  initial  a])pearance  without  unnecessarv 
dela\.  In  practice,  officers  have  been  taking  the  arrestee 
before  a  magistrate  in  the  count\  of  the  arrest  for  his  initial 
appe.ir.mce  when  thecount\  where  the  i  rime  occurred  is  too 
tar  awa\  to  get  the  detendant  before  a  magistrate  there 
without  unnecessarv  delav.  The  legislature  amended  G.S. 
13.-\-13 1(f)  to  correct  this  problem  b\  pro\iding  that  for  the 
purposes  of  the  venue  pro\isioiis,  pretrial  proceedings 
means  proceedings  after  the  initial  appearance.  L'nder  the 
new  amendment  the  defeiulant  ma\-  properl\  be  taken 
before  a  magistrate  for  .in  initial  appearance  either  in  the 
county  where  the  c  rime  oicurreil  or  in  llie  count\  where  he 
was  arrested. 

G.S.  15.-\-141(3)  authorizes  an  attornev  to  give  written 
notice  or  oral  notice  in  open  court  at  the  initial  appearance 
that  he  is  representing  the  defeml.mt  tor  a  limited  purpose 
onh .  The  clerks  of  court  expressed  concern  that  because  of 
the  oral  notice  authorization,  the\  cannot  tell  from  the 
record  xs  hether  the  deteiul.inl  h.is  counsel  representing  him. 
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G.S.  1jA-141(3)  has  been  amended  to  eliminate  the 
authorization  for  an  attorne\  to  give  oral  notice  in  open 
court  limiting  his  representation  of  the  defendant;  he  will 
have  to  gi\e  the  clerk  written  notice  limiting  his 
representation. 

Another  statute.  Ci.S.  l.i.\-301(a)(  1).  was  amended  in 
recjuire  the  clerk  to  keep  onlv  a  record  of  each  criminal 
process  issued.  .As  originalh  enacted,  the  clerk  had  to  keep  a 
copv  of  each  process  issued.  Man\  clerks  complained 
because  the  processes  \vere  ctimbersome  to  keep:  the\ 
preferred  their  former  method  of  keeping  a  warrants-issued 
register,  which  allowed  them  to  keep  the  needed 
information  from  processes  in  shorter,  simpler  form.  The 
amendment  to  G.S.  15A-301  will  allow  clerks  to  keep  either  a 
warrants-issued  register  or  copies  of  the  processes, 
whichever  the\  prefer. 

.Another  problem  raised  with  G.S.  Ch.  15-\  was  an 
apparent  conflict  bet\veen  G.S.  15A-303  and  G.S.  15.A-601. 
G.S.  15.\-303  provides  that  an  officer  issuing  a  summons 
must  designate  on  the  summons  the  time  and  date  on  which 
the  defendant  is  to  appear  in  cotirt.  btit  G.S.  15A-601(c) 
provides  that  the  defendant  must  appear  before  a  district 
ccjurt  judge  for  a  first  appearance  at  the  next  session  of 
district  court  held  in  the  count\ .  When  the  two  statutes  are 
read  together,  the  date  set  for  appearance  on  a  criminal 
summons  for  a  felonv  would  have  to  be  the  next  session  of 
district  court,  which  could  be  the  ver\  next  dav  after 
issuance.  To  clarifx  the  law.  a  new  sentence  was  added  to  G.S. 
15.\-301(d)  providing  that  the  issuing  official  can  set  an 
appearance  date  on  a  stimmons  of  up  to  one  month  after  the 
date  of  issuance.  G.S.  15.\-601(c)  was  also  amended  to  make 
it  clear  that  that  section  (requiring  first  appearance  to  be  set 
for  the  next  session  of  district  court)  does  not  apph-  to  a  first 
appearance  date  set  in  a  criminal  summons.  Also.  G.S. 
15.\-30 1(d)(4)  was  amended  to  provide  that  before  reissuing 
an  unserved  criminal  summons,  the  clerk  must  put  a  ne\\ 
time  and  date  of  appearance  on  the  summons. 

G.S.  15-\-601  was  amended  b\  adding  a  new  subsection 
(d).  replacing  language  found  in  subsection  (c).  which 
provides  that  with  the  consent  of  both  the  defendant  and  the 
district  attorne\ .  the  judge  mav  continue  a  first  appearance 
for  not  more  than  se\"en  davs  or  until  the  next  session  of 
district  court.  whiche\er  period  is  greater.  Under  new  G.S. 
15A-601(d)  the  judge  ma\  grant  a  continuance  to  a  da\ 
certain  (with  no  limitation  as  to  time)  upon  the  motion  of  the 
defendant  alone. 

-Another  problem  magistrates  have  identified  is  what  to  do 
with  drunks  and  disruptive  defendants  who  are  brought 
before  them  for  an  initial  appearance.  G.S.  15.\-511  has 
been  read  to  recjuire  the  magistrate  to  conduct  the  initial 
appearance  even  if  the  defendant  is  so  intoxicated  or 
disruptive  that  he  cannot  understand  the  proceedings.  Some 
magistrates,  however,  have  been  committing  these 
defendants  to  jail  until  the\  sober  up  or  calm  down,  at  whit  h 
time  thev  are  brought  back  for  the  initial  hearing.  A  ne\v 
subdivision  (3)  to  G.S.  15-\-51  l(3)(a)  authorizes  magistrates 
to  do  bv  law  what  many  have  been  doing  in  practice.  The  new 
section  provides  that  if  a  defendant  who  is  brought  before  a 
magistrate  for  an  initial  appearance  is  so  unrulv  as  to  disrupt 
and  impede  the  proceedings,  becomes  unconscious,  is 
grosslv  intoxicated,  or  is  otherwise  unable  to  understand  the 
procedural  rights  afforded  hiin  b\  the  initial  appearance,  the 


magistrate  ma\  order  him  confined  and  set  the  initial 
appearance  within  a  reasonable  time  when  the  defendant 
will  be  able  to  understand  the  proceedings. 

Subsection  (c)  of  G.S.  15A-521  has  been  repealed, 
eliminating  the  requirement  that  a  copv  of  an  order  of 
commitment  be  filed  with  the  clerk. 

G.S.  15.\-630  was  rewritten  to  provide  that  thejudge  must 
gi\  e  notice  that  a  bill  of  indictment  has  been  issued  to  a 
defendant  b\  mail  or  other  means  unless  he  is  represented  b\ 
counsel  of  record.  Under  the  original  section,  a  law 
enforcement  officer  was  required  to  serve  the  defendant 
unless  the  defendant  was  given  (or  waived)  a  probable  cause 
hearing  and  was  represented  bv  the  same  counsel  of  record 
at  the  time  of  the  indictment  as  the  probable  cause  hearing. 

Finalh,  manv  judges  complained  about  the  tremendous 
burden  put  on  the  svstem  b\  G.S.  15A-1026.  That  section 
requires  a  verbatim  record  of  a  plea  of  guiltv  or  no  contest  to 
be  transcribed  bv  a  court  reporter.  Thousands  of  guiltv  pleas 
are  entered  each  \ear.  but  onh  a  \ erv  few  of  them  are  ever 
contested  later.  .As  written  the  law  requires  court  reporters  to 
spend  a  great  deal  of  time  transcribing  all  guiltv  and 
no-contest  pleas.  In  practice,  manv  judges  have  been  telling 
court  reporters  not  to  transcribe  the  pleas.  The  act  amends  . 
G.S.  15.A- 1026  to  require  onh  that  a  \erbatim  record  of  these 
proceedings  be  made  and  preserved.  Onh  those  few  that  are 
contested  will  have  to  be  transcribed. 


Mental  Commitment  Laws.  In  l'J73  and  1974.  the 
General  .Assembh  completeh  rewrote  the  in\oluntarv 
commimient  laws  for  mentalh  ill  persons  and  inebriates  to 
conform  it  to  constitutional  due  process  requirements. 
Before  a  person  (respondent)  mav  be  committed,  a 
magistrate  must  find  that  he  is  probabK  mentalh  ill  or 
inebriate  and  imminenth  dangerous  to  himself  or  others, 
and  a  local  ph\sician  must  concur  in  this  finding.  If  the 
magistrate  and  the  phvsician  so  find,  the  sheriff  transports 
the  respondent  to  a  mental  health  facilit\  that  mav  well  be  in 
a  different  (and  distant)  count\ .  Within  ten  da\s  after  being 
taken  into  custodv.  a  sheriff  from  the  count\  where  the 
proceedings  were  initiated  (home  count\ )  must  pick  up  the 
respondent  at  the  facilitv  and  return  him  to  the  home  county 
for  a  hearing  before  a  district  court  judge.  At  this  hearing, 
the  judge  must  determine  whether  the  respondent  is 
mentalh  ill  or  inebriate  and  imminentlv  dangerous  to 
himself  or  others.  (If  found  mentalh  ill  or  inebriate,  the 
respondent  ma\  be  confined  to  a  mental  health  facilitv  for 
iiinetN  da\  s.)  The  sheriffs  have  complained  bitterly  about  the 
manpow  er  needed  to  transport  respondents.  The  problem 
has  been  particularh  burdensome  in  some  small  counties:  at 
times  these  counties  ha\  e  been  left  without  law  enforcement 
protection  because  the  onlv  deputies  on  duty  have  had  to 
dri\e  to  a  regional  hospital  to  pick  up  a  respondent  for  a 
district  court  hearing.  Near  the  end  of  the  budget  act 
deliberations,  the  House  added  a  special  provision  to 
alleviate  the  sheriffs'  complaints.  A  new  section  G.S. 
122-58. 7.A  was  enacted,  effective  Julv  1.  1976.  It  provides 
that  unless  the  respondent  objects  through  counsel,  the 
district  court  hearing  will  be  held  in  the  count\  in  which  the 
facilitv  is  located  rather  than  the  home  countv.  Records  of 
the  proceedings  are  transferred  from  the  home  count\  to  the 
clerk  of  court  in  the  countv  w  here  the  facilit%  is  located.  The 
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clerk  in  the  latter  count)  sets  the  date  tor  the  hearing  and,  if 
the  respondent  is  indigent,  appoints  the  special  cotinsel 
located  al  the  hospital  lo  represent  hint.  This  new  provision 
will  relieve  the  sherilTs  of  the  diit\  of  transporting 
respondents  to  and  from  the  hospital  for  district  com  t 
hearings.  Ho\se\ei .  it  creates  another  problem:  deter- 
mination of  the  respondent's  mental  illness  or  inebrietx 
will  be  made  in  a  place  strange  to  him,  sometimes  manv  miles 
from  his  home,  and  witnesses  for  or  families  of  the 
respondent  who  wish  to  be  present  at  the  hearing  will  ha\'e  to 
travel  long  distances.  Since  the  indigeni  respondent's 
counsel  will  be  located  at  the  hospital,  it  is  unlikeh  that  he  will 
recommend  to  his  client  that  he  object  to  the  place  of 
hearing.  It  objection  to  venue  is  raised,  the  law  does  not 
specify  who  will  represent  the  respondent  at  the  hearing  in 
the  home  coinit\ .  Presuniabh .  the  clerk  in  the  coinitv  where 
the  facility  is  located  wt)uld  return  the  records  of  the 
proteedings  to  the  clerk  of  the  home  count>  and  the  home 
comity  clerk  will  appoint  a  local  attornev  to  represent  the 
respondent.  Howe\'er,  it  is  also  possible  that  the  special 
counsel  at  the  lacilitv  wtnild  represent  the  respondent  at  the 
hearing  in  ihe  home  comitv. 

Local  Government  Retirement.   1  he  appropriations  act 
also  made  several  changes  in  the  statutes  establishing  the 
Local  Government  Emplovees'  Retirement  S\stem.  The 
changes  cost  the  state  no  mone\ ;  thev  report edlv  cost  local 
gt)vernment  miits  no  additional  monev.  Local  government 
emplo\  ees  must  contribute  nuire  to  the  system,  but  members 
retiring  from  the  system  were  given  a  more  favorable 
formula  for  determining  benefits.  Three  major  changes  in 
the  statutes  were  made  to  accomplish  this  purpose.  First,  G.S. 
128-2 1(5).  which  defines  "average  final  compensation,"  was 
amended  to  provide  that  an  emplo\ee's  highest  salarv  for 
four  consecutive  vears  is  used  to  determine  his  final  average 
compensation.  The  former  version  used  the  highest  five 
years — using  four  \ears  will  generalK  result  in  a  higher 
average. 

Second,  an  amendment  to  G.S.  128-27  increased  the 
annual  percentage  of  the  average  final  compensation 
allowed  for  each  crecfitable  vear  of  service  to  1'/)  percent. 
Under  the  former  \ersion.  the  employee  received  credit  for 
1'4  percent  up  to  his  first  S5,600  in  his  average  final 
compensation  anci  then  received  1  Vi  percent  for  all  amounts 
over  S5,600.  Now  an  employee's  retirement  benefits  are 
computed  b\  multiplying  the  average  final  compensation  b\ 
1  '2  per  cent  and  multiplying  that  figure  bv  ihe  employee's 
years  of  creditable  service.  This  formula  is  used  when  the 
employee  retires  either  after  30  years  of  service  or  after  age 
65.  Early  retirement.  disabilit\  retirement,  or  other  special 
cases  may  be  subject  to  slightly  different  rules. 

To  fund  this  more  desirable  formula  for  determining 
benefits,  the  employee  is  required  to  contribute  6  per  cent  of 
his  salarv  to  the  s\  stem.  G.S.  128-30  was  amended  to  require 
that  percentage  (the  former  version  of  the  statute  required 
contributions  of  5  per  cent  for  the  first  $5,600  and  6  per  cent 
thereafter).  The  system,  as  now  constituted,  parallels  the 
Teachers'  and  State  Employees'  Retirement  S\stem  in 
benefits  and  contributions. 

Foreign-Trade  Zones.  The  appropriations  act  also 
included  two  sections  that  allow  certain  i  orporations  to 


establish  foreign  trade  zones  within  North  Carolina.  The 
first  section  allows  the  Department  of  Natural  and  Economic 
Resources  to  use  up  to  S25,000  of  its  appropriation  to 
eslablish  and  maintain  foreign  trade  /ones.  The  second 
section  adds  a  new  Chapter  55C;  to  ihe  Cieneral  Statutes  to 
provide  a  statutory  authorization  for  the  zones.  The  basic 
legislation  on  the  subject  is  federal;  this  new  state  statute 
mereh  allows  public  corporations  (political  sulxli\'isioiis  of 
the  slate  or  public  boards,  commissions,  bureaus,  or 
.mihoiilies  created  b\  the  legislature)  as  well  as  private 
Kii  poralions  organized  for  ihespecifR  purpose  of  operating 
.1  ton'ign  trade  zone  toapph  to  the  federal  agenc\  regulating 
the  trade  zones. 

I  he  federal  legislation  regulating  the  zones  provides  that 
manufacturers  using  the  zones  receive  favorable  treatment 
in  fetleral  custom  dut\  collection  both  on  importing  and 
exporting  of  component  parts  and  assembled  items.   I  his 
fa\'orable  treatment,  coupled  with  other  advantages 
.American  industrial  locations  might  offer,  presumabh 
encourages  foreign  industries  to  locate  in  the  trade  zones, 
theieb\  creating  new  jobs  in  the  area. 

.\part  from  a  brief  explanation  of  the  legislation,  the  only 
question  about  it  concerned  a  provision  added  to  the  new 
(i.S.  55C-4  at  the  request  of  local  government  officials  that 
makes  propert\  located  within  the  zones  subject  to  ad 
\alorem  taxes.  The  Senate  .Appropriations  Committee 
defeated  a  motion  to  delete  this  provision  from  the  act. 

1  he  auihorit\  to  apply  for  foreign  trade  zone  status  will 
apparently  not  be  widely  used.  Charlotte,  Wilmington. 
Cireensboro.  Raleigh-Durham,  Reids\'ille,  and  Morehead 
City  are  the  only  areas  in  North  Carolina  that  might  use  the 
proxision,  according  to  ad\ocates  of  the  legislation. 

Miscellaneous.  .Another  "appropriations"  matter  passetl 
was  an  amendment  to  G.S.  I34.A-5  concerning  the  selection 
of  the  chairman  of  the  Youth  Services  Commission.  Instead 
ot  ihe  Governor's  designating  one  of  his  appointees  as 
chairman,  to  serve  at  his  pleasure,  the  chairman  will  be 
elected  h\  the  members  (jf  the  commission,   f  his  change 
<i|)p.irenll\  clears  the  wav  for  removal  ol  llie  present 
chairman. 

FinaiU.  the  budget  bill  suspends  froni  |ul\  1.  1976.toJul\' 
1 .  1 977.  the  effecti\e  date  of  the  Slate  Board  of  Education's 
policies  for  lea\e  and  holidass  for  personnel  in  the 
(.omnumiu  college  s\stem  and  provides  for  automatic  free 
disiiibution  of  appellate  court  reports  and  session  laws  to 
Campbell  College  and  an  increase  in  ibe  number  of  copies 
for  North  Caicilina  Central  Uni\ersitv. 


Matters  not  considered 

In  marked  contrast  to  the  many  items  thatappeared  in  the 
<ippropriations  bill  that  rec|uired  no  mone\.  several  other 
substantive  issues  were  not  considered  because  the\  were  not 
"budget"  bills.  Each  bill  introduced  that  did  not  affect  the 
budget  h.ul  lo  be  accompanied  b\  a  resolution  authorizing 
the  consideration  of  the  substantive  bill,  and  the  authorizing 
icsolution  had  to  pass  each  house  b\  a  two-thirds  majority 
<uid  be  ratified  before  the  bill  could  be  iormalh  introdticed. 
Lhider  this  rule,  the  leadership  hoped  to  limit  the  session  to 
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IN  1972,  THF.  North  Carolina  Demo- 
cratic presideiitial  primar)  pitted  Ciov- 
eriior  George  C.  Wallace  of  Alabama 
against  former  Governor  Terry  San- 
ford  ol  North  t;arolina(Representati\e 
Shirle\  Chisholm,  a  black  woman  Irom 
New  York  Citv,  Senator  Edmund  Mus- 
kie  of  Maine,  and  Senator  Henrv 
Jackson  of  Washington  were  also-rans). 
Wallace  defeated  Sanford  bv  413,318 
to  306.101  ill  a  stinming  npset  of  the 
favored  former  governor.  Moreover, 
the  extent  of  Wallace's  victorv  was 
impressive — he  carried  82  counties  to 
San  ford's  18  and  demonstrated  strong 
appeal  across  the  state  (only  in  the 
northxsestern  motnitain  counties  did 
Sanford  show  an\  great  strength).  (See 
Table  1.)  Wallace's  rounded  percen- 
tage of  total  vt)tes  cast  was  50  per  cent 
while  .Sanford's  was  37  per  cent. 


The  author  ii  an  Institute  faculty  number  whose 
fields  include  election  law. 


In  1 976.  Governor  Wallace  again  ran 
in  North  Carolina's  presidential  pri- 
marv.  This  time.  howe\er.  he  was  con- 
tronted  b\  a  new  lace,  former  Gover- 
nor )imin\  C'arter  of  Cieorgia.  Like 
Sanlord,  Carter  represented  the 
"moderate"  or  "new"  South.  Like  San- 
ford. he  presented  Tar  Heel  Democ- 
rats with  a  clear  i  hoice  between  "con- 
ser\aii\e"  and  ■inoderate-to-liberal" 
candidates.  L'nlike  Sanh)rd.  however, 
Caiter  sinipK  o\erwhelmed  Wallace. 
He  carried  86  of  the  state's  1 00  comities 
and  all  of  its  congressit)nal  districts,  iii- 
\aded  Wallace's  stronghold  in  the  "con- 
servative" east,  carried  the  state's 
Piedmont  and  Moinitain  regions,  fared 
well  .uiiong  'modeiate"  and  "liberal" 
\oters,  and  recei\ed  most  of  the  black 
vote.  Carter's  rounded  percentage  ot 
total  votes  cast  was  54  per  cent  while 
Wallace's  was  38  per  cent. 

The  extent  of  Carter's  appeal,  and 
hence  of  the  shifting  power  within  the 
Democratic  partv.  is  apparent  in  an 
anahsis  ol  the  parl\  \<)te  h\  toinit\. 
congression.il  district,  legion,  and 
urban-rural,  racial,  .md  jjolitical  ideol- 
oa;v  Lk  tors. 


County  distribution 

Whereas  in  1972  Wallace  carried  82 
counties  and  Sanford  carried  onl\  18. 
in  1976  Wallace  carried  oiilv  14  <ind 
Carter  carried  86.  The  counties  that 
Wallace  won  in  197(3  he  also  \s()ii  in 
1972 — .\nson,  Caswell.  Person.  Gi  an- 
\ille.  Vance.  Franklin,  Nash.  Johnston. 
Greene.  Lenoir,  Jones,  Onslow,  Cam- 
den, and  Currituck — but  some  of  them 
just  barelv  staved  within  the  fold.  None 
ot  the  counties  that  were  Sanford's  in 
1972  s\sitched  to  Wallace  in  1976. 

Of  the  ten  most  populou^  counties, 
seven  are  in  the  Piedmont  (Mecklen- 
burg. Gaston.  Forsvth.  Guilford.  .Ala- 
mance. Durh.mi.  W.ike);  one  is  in  the 


Mountains  (Buncombe),  one  is  in  the 
C:oastal  Plain  (Cumberland);  and  one  is 
in  the  Tidew ater  (Onslow ).  .Although  in 
1972  Wallace  carried  all  but  Wake,  in 
1976  he  won  onlv  Onslow. 

Ot  the  ten  counties  with  the  greatest 
relative  population  gro\\tli  between 
1960  and  1970.  Wallace  had  six  in 
1972 — Cumberland  m  ilie  Co.ist.il 
Plain,  and  .Mecklenburg.  Aiex.mdei. 
Catawb.i.  Randolph,  and  Lnion  m  the 
Piedmont,  while  Sanford  won  tour — 
Wake  and  Orange  in  the  Piedmont  and 
Watauga  and  Jackson  in  the  Moun- 
tains. In  1976.  however.  Carter  carried 
all  ten. 

Of  the  ten  counties  w  ith  the  greatest 
relati\e  decline  in  population  between 
1960  and  1970.  Wallace  retained  Jones 
in  the  Tidewater  and  Greene  in  the 
C^oastal  Pl.iin  but  lost  Warren  in  the 
Piedmont.  l\rrell  and  Perc|uimans  in 
ilie  Fidewater.  and  Bertie.  Martin,  and 
Halifax  in  the  Coastal  Plain,  w  liile  Car- 
ler  captured  all  of  the  counties  Wallace 
lost  .iiid  added  Northampton  in  ihe 
Coastal  Plain  and  '\  aiice\  in  the  Moun- 
tains, lioth  of  which  Sanlord  won  in 
1972. 

Ill  sum,  Wallace  retained  onl\  one  of 
the  state's  largest  counties  (Onslow  in 
the  Fidewater),  lost  all  of  the  fastest- 
growing  counties  (including  some  he 
won  in  1  972),  .md  retained  onh  two  of 
the  slowest-growing  counties  (both  in 
the  east),  and  evidenced  strength  oiil\ 
ill  the  east  (Onslow.  Jcmes,  and 
Greene).  Since  the  trend  is  for  greater 
|jopulatioii  concentrations  in  fewer 
counties  and  the  Piedmont  is  the 
fastest-growing  area  of  the  state,  it  is 
significant  that  Carter  built  on  the  San- 
ford strength  in  the  larger  and  faster- 
growing  counties  and  cut  sliarpiv  iiitcj 
Wallace's  original  base  in  them.  4  liese 
facts  suggest  where  candid.ites  iiia\ 
concentrate  for  their  efforts  to  gain 
statewide  votes  in  forthcoming  elec- 
tions. (See  Table  2.) 
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Congressional  district 
distribution 

In  I'JTl.',  Wallace  carried  .ill  ot  tlu- 
state's  ck-Ncn  cDiigressional  disiricts.  In 
1976,  he  carried  none  and  tied  in  i)nl\ 
one.  B\  congressional  district,  then. 
Carter  was  an  overu  helming  \iclnr. 

In  1976.  the  district  distrihuiions 
(with  niinihcrs  of  counties  favoring 
Wallace  over  Sanft)rd  in  1972  and  Car- 
ter over  Wallace  in  1976  indicated  in 
parentheses)  were: 


1st  —  Wallace  (18-3) 
2nd  —Wallace  (10-2) 
3rd  —  Wallace  (9-0) 
4th  —  Wallace  (3-1) 
.^th  —  Wallace  (4-3) 
6th  —  Wallace  (3-0) 
7th  —  Wallace  (5-1) 
8th  —  Wallace  (10-1) 
9th  —  Wallace  (3-0) 
10th  —  Wallace  (5-2) 
11th  —  Wallace  (13-4) 


Carter  ( 1 6-5) 
Tie  (6-6) 
Carter  (7-2) 
Carter  (4-0) 
Carter  (7-0) 
Carter  (3-0) 
Carter  (6-0) 
Carter  (10-1) 
Carter  (3-0) 
Carter  (7-0) 
Carter  (17-0) 


In  some  districts  (4th.  .5th,  6th,  7th, 
9th,  and  1  Ith).  Wallace  lost  to  Carter 
e\er\  coiintv  he  had  won  in  1972.  In 
the  eighth  district,  he  retained  onh  one 
coiint\'  (.\nson);  in  the  third,  he  re- 
tained onh  two  (Onslow  and 
Johnston);  and  in  the  fust  he  uon  onh 
five  cotinties  (having  won  18  in  1972). 
In  general  the  Wallace  power  was  con- 
fined (albeit  diminished  over  1972)  in 
the  east  (Coastal  Plain  or  Tidewater). 
where  population  is  declining  (see  the 
section  on  t'oimtv  Distribution). 


Regional  distribution 

.\ltliough  Wallace  carried  the  entire 
Tidewater  in  1972  except  for  Carteret. 
Washington,  and  Pas(]uotank.  he  cap- 
tured onh  Onslow,  Camden,  and  Cur- 
rituck in  1976.  Similarlv,  while  he  car- 
ried all  the  Coastal  Plain  but  Scotland, 
Hoke.  Northampton,  and  Gates  in 
1972,  he  retained  only  Johnston, 
Lenoir,  Jones,  Nash,  and  Greene  in 
1976.  In  1972.  he  trounced  Sanford  in 
the  Piedmont  except  for  Surrv,  Wake, 
and  Orange,  but  in  1976  he  held  onto 
onlv  Caswell,  Person,  Granville,  \'ance. 
Franklin,  and  Anson.  .\nd  although  he 
won  all  but  .-^she,  Watauga,  .\verv. 
Yancey,  Burke,  Jackson,  Graham,  and 
Wilkes  in  1972,  in  1976  he  could  claim 
no  Mountain  counties  at  all. 

In  terms  of  popidation.  of  the    18 


Tidewater  comities,  whit  h  are  declin- 
ing in  piiipoiiion  111  llu-  state's  total 
population  (doxMi  to  9.1'^  in  1970), 
Wallace  won  onl\  three.  Of  the  23 
Coastal  Plain  couniits.  w  hie  li  npiesent 
22.9  per  (ciil  ol  the  si.uc's  toUil  1970 
popul.nion  (down  liom  19(i0  ,nid  de- 
t  lining  in  proportion  lo  ihe  Piedmont), 
he  tarried  onlv  fi\e.  In  the  Piedmont, 
where  the  greatest  p(i|)ul.iii(in  giowili 


occurred  liet\veen  19(i0  .iiid  1970  (to 
.53^f  ol  (he  si. lie's  lo(,il  popuLitioii  in 
1970).  he  carried  (jiil\  the  fi\e  "X'irginia 
border"  touniies  (Ciaswell.  Person, 
Gi.m\ille.  \'.iiue.  and  Franklin)  and 
Alison  on  ihe  South  (Carolina  border. 
( )l  the  Mountain  coumies,  w  hose  popu- 
lation declined  between  1960  and  1970 
(lo  1.5'^'^  of  the  state's  total  in  1970),  he 
won  I10IK-.  (See    faille  3.) 


TABLE  1 

1972 — Counties  for  Wallace  and  Percentages  by  Which  He  Won 


lolal 

W.illace/  '", 

lolal 

Wallace/ % 

.\lamaiKe 

15.995 

8. 808  /  oyi 

Johiiiton 

10.180 

6.239,  61% 

.Alexander 

2.137 

1.180/  55% 

Jones 

2.661 

1 .433  /  54% 

.-Mleghanv 

1.976 

1.155/  58% 

Lee 

5.834 

3.343  /  57% 

.\nson 

5.188 

2.791  /547c 

Lenoir 

10.813 

6.923  /  64% 

Ashe 

2.906 

1,092/38% 

Lincoln 

5,942 

2.738  /  46% 

Aver) 

703 

312/44% 

Macom 

2,373 

1.088/46% 

Beaufort 

6,702 

3,992  /  60% 

Madison 

2,066 

1.053/51% 

Bcriie 

4.151 

2,050  /  49% 

Martin 

5,305 

2.731  /51% 

BKiden 

5,563 

3,393/61% 

McDowell 

4.237 

2.555  /  60% 

Brunswick 

5,629 

3,436/61% 

Mecklenburg 

51.935 

21,786/42% 

Biinconibe 

19,794 

9,306  /  47% 

Mitchell 

728 

329  /  45% 

Burke 

6,864 

2,944  /  43% 

.M()ntg(mier\ 

3.775 

1,805/  48% 

(labarrus 

10,345 

5,785  /  56% 

Moore 

6.767 

3,255/48% 

C:aldwe!l 

5,172 

2.485  /  48% 

Nash 

13.673 

7,523  /  55% 

t;amden 

1.403 

917/65% 

New  Hanover 

13.807 

7,809  /  57% 

Carteret 

5,932 

2,665  /  45% 

Northampton 

6,725 

2,614/39% 

C:asuell 

3,887 

2.061  /  53% 

Onslow 

9,149 

5.649  /  62% 

Caiauba 

9.942 

4.716/47% 

Orange 

15,376 

3,759  /  24% 

C'hathani 

5.814 

2.949/  51% 

Pamlico 

1,942 

1,030/53% 

t:herokee 

2.086 

1,028/49% 

Pasquotank 

4,207 

1,884/45% 

Chowan 

2.171 

1,096/50% 

Pender 

3,401 

2,146/63% 

Clav 

657 

305  /  46% 

Perquimans 

1.543 

789/  51% 

Cleveland 

12.176 

7,146/59% 

Person 

6.554 

3,434  /  52% 

Columbus 

10,536 

6,974  /  66% 

Pitt 

13.678 

7,538  /  55% 

Craven 

8,964 

5.304  /  59% 

Polk 

1.907 

1,094/  57% 

Cumberland 

23,095 

11.258/49% 

Randolph 

8.207 

4.210/51% 

Currituck 

1,973 

1.287  /65% 

Richmond 

7.613 

4.064  /  53% 

Dare 

1,837 

931  /  51% 

Robeson 

17.880 

8.061  /45% 

Davidson 

1 1 .007 

5.986  /  54% 

Rockingham 

12112 

7.305  /  60% 

Davie 

2.112 

1.122/53% 

Rowan 

11.309 

6,053  /  54% 

Duplin 

7.457 

4.684  /  63% 

Rutherford 

6.881 

3,814/55% 

Durham 

26.199 

10.637/41% 

Sampson 

5.778 

2.709/47% 

Edgecombe 

1 1 .693 

5.397  /  46% 

Scotland 

4.207 

1.721  /41% 

Fors\th 

31.352 

14,345  /  46% 

StaiiK 

7.165 

3,503  /  49% 

Franklin 

7,267 

4,240  /  58% 

Stokes 

4,883 

3,027  /  38% 

Gaston 

15,129 

9,002  /  60% 

Surry 

6,792 

3,143/46% 

Gates 

2.340 

997  /  43% 

Swain 

1,357 

680  /  50% 

Graham 

998 

398  /  40% 

Transvlvania 

3.017 

1.486/49% 

Ciranville 

8,809 

4,583  /  52% 

Tvrrell 

1.205 

575  /  48% 

Greene 

2.897 

2.033  /  70% 

L'nion 

8,887 

5.129/58% 

Guilford 

44.845 

21.729/48% 

X'ance 

7,669 

4.142/54% 

Halifax 

11.484 

5,963  /  52% 

Wake 

49,801 

20.502/41% 

Harnett 

8.128 

5,124/63% 

Warren 

3,944 

1.853/47% 

Hawvood 

6.926 

3,401  /35% 

Washington 

3.265 

1.459/45% 

Henderson 

3.978 

2,050  /  52% 

Watauga 

2.732 

836/  31% 

Hertford 

3,591 

1,579/44% 

Wavne 

12.645 

7.134/56% 

Hoke 

3,012 

1.339/44% 

Wilkes 

4,353 

1.767/41% 

H\de 

1  392 

779  /  56% 

Wilson 

12.924 

7.179/56% 

Iredell 

10,787 

6.957  /  64% 

■^'adkin 

2.160 

1.143/53% 

Jackson 

3,070 

1,179/38% 

\2Lnce\ 

1.893 

586/31% 
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TABLE  2 
North  Carolina  Democratic  Presidential  Primary  Results,  1976 


Countv 

Intal 
\.ites 

Carter 

Wallace 

C('um\ 

Total 
Votes 

Carter 

Wallace 

Alamance 

11.273 

5.535     4g^c 

4,602/  41% 

Johnston 

7.275 

3.290    45% 

3.430  /  47% 

Alexander 

2.285 

1.404/ 61% 

760  /  33% 

Jones 

1.940 

892  /  46% 

955  /  49% 

Alleghan\ 

1.309 

707  /  549c 

453  /  35% 

Lee 

3.803 

1.757/46% 

1.635/43% 

Anson 

3.370 

1.390    41'^ 

1,702/51% 

Lenoir 

7.408 

2.564  /  35% 

4.316/58% 

Ashe 

2.334 

1.625/  70^5 

502  /  22% 

Lincoln 

4.601 

2.987  /  65% 

1.320/29% 

Aver\ 

965 

527  /  55% 

292  /  30% 

Macon 

2.681 

1.603/60% 

743  /  28% 

Beaufort 

4.610 

2.088  /  45% 

2,087  /  45% 

Madison 

1.484 

835  /  56% 

494  /  33% 

Berne 

2,022 

1.093/54% 

765  /  38% 

Manin 

2.878 

1.432/50% 

1.234/43% 

Bladen 

3^844 

2.016/52% 

1,589/41% 

McDowell 

3.283 

1 .743  /  53% 

1.217/37% 

Bruns^vick 

4.367 

2.437  /  56% 

1,599/37% 

Mecklenburg 

40.3 1 1 

23.960;  59% 

10.652  /  26% 

Buncombe 

18.375 

9.785  /  53% 

5,612/31% 

MiicheU 

765 

429  /  56% 

240/31% 

Burke 

7,395 

4,955  /  67% 

1,831  /25% 

Montgomen 

2.602 

1.476/57% 

918/35% 

Cabarrus 

8.438 

4.611  '55% 

3,134/37% 

Moore 

5.261 

2.889  /  55% 

1.764/34% 

Caldwell 

5.370 

3.239  ;  60% 

1,632  /  30% 

Nash 

7.766 

3.596  /  46% 

3.656  /  47% 

Camden 

774 

318/41% 

376  /  49% 

New  Hanover 

9.840 

5.393  /  55% 

3.299  /  34% 

Caneret 

4.449 

2.583  /  58% 

1,344/30% 

Northampton 

3,501 

2.238  /  64% 

983  /  28% 

Caswell 

2.562 

1.161  /45% 

1,216/47% 

Onslow 

6,302 

2.286  /  36% 

3.300  /  52% 

Catawba 

9.503 

5.881  /62% 

2,796  /  29% 

Orange 

12,797 

6.242  /  49% 

2.396  /  19% 

Chatham 

4.069 

2.189/54% 

1,355/33% 

Pamlico 

1,685 

1.036/61% 

549  /  33% 

Cherokee 

1.635 

1,176/72% 

3WI  19% 

Pasquotank 

3,175 

1.663/  52% 

1.113/35% 

Chowan 

917 

438  ;  48% 

347  /  38% 

Pender 

2.831 

1.566/55% 

1.046/37% 

Clav 

596 

474  ,  80% 

95  /  16% 

Perqumtans 

1.097 

556/51% 

42 1  /  38% 

Cle\eland 

8.123 

4,134/51% 

3,386  /  42% 

Person 

2,699 

1.121  /42% 

1.313/49% 

Columbus 

6.251 

3,472  /  56% 

2,460  /  39% 

Pitt 

9,280 

4.297  /  46% 

3.946  /  43% 

Craven 

6.833 

3,453/  51% 

2,860  /  42% 

Polk 

1,546 

777  /  50% 

640/41% 

Cumberland 

17.718 

9,741     55% 

6,054  /  34% 

Randolph 

6,128 

3.320  /  54% 

2.183  /  36% 

Currituck 

1.071 

443/41% 

502  /  4^% 

Richmond 

7,382 

3.802  /  52% 

2.878  /  39% 

Dare 

1.294 

655/51% 

410/32% 

Robeson 

10,022 

5.762  /  57% 

3.428  /  34% 

Davidson 

9.260 

4,941  /53% 

3,161/34% 

Rockingham 

8,320 

3.935  /  47% 

3.382/41% 

Da\ie 

1.665 

936  /  56% 

591  /  35% 

Rowan 

9.711 

5.356  /  55% 

3,359/35% 

Duplin 

5.139 

2,477  /  48% 

2,396  /  47% 

Rutherford 

5.781 

3.152/55% 

2,070  /  36% 

Durham 

18.601 

9,623  /  52% 

5,651  ;  30% 

Sampson 

4.339 

2.459  /  57% 

1,490/34% 

Edgecombe 

6.784 

3,232  /  48% 

2,418/36% 

ScoUand 

2.761 

1 .528  /  55% 

973  /  35% 

Forsvth 

23.980 

13,288/55% 

7,154/30% 

Stanlv 

5.509 

3.473  /  63% 

1,691  /31% 

Franklin 

4.058 

1,784/44% 

2,006  /  49% 

Stokes 

3.150 

1.479/47% 

1 ,443  /  46% 

Gaston 

12.763 

5,915/46% 

5,730  /  45% 

SuriT. 

5.100 

3.391  /  66% 

1,216/24% 

Gates 

1.156 

698  /  60% 

339  /  29% 

Swain 

1.092 

683  /  63% 

291  /  27% 

Graham 

671 

449  /  67% 

141  /21% 

Transvlvania 

2,562 

1.457/57% 

715/28% 

Granville 

4,281 

1,869/44% 

1.964/46% 

T\rrell 

624 

357  /  57% 

22 1  /  35% 

Greene 

2.072 

831  /40% 

1,166/56% 

Union 

6,626 

3.540  /  53% 

2,594  /  39% 

Guilford 

33.168 

17,916/54% 

9,819/30% 

Vance 

4,124 

1.881  /46% 

1,888/46% 

Halifax 

6.184 

2,955  /  48% 

2,561  /41% 

Wake 

38,772 

22.382  /  58% 

10,529/27% 

Harnett 

6.307 

3,080  /  49% 

2,651     42% 

Warren 

2,508 

1.278/51% 

1,022/41% 

Hawvood 

6,759 

3,565  /  53% 

2,170  /32% 

Washington 

1.891 

1.069/57% 

657  /  35%. 

Henderson 

4.200 

2,288  /  54% 

1,336/32% 

Watauga 

2.685 

1 .705  /  64% 

443  /  16% 

Hertford 

1,979 

1,108/56% 

645  /  33% 

Wa\ne 

8.584 

4.157/48% 

3,754/44% 

Hoke 

2,027 

1,231  /61% 

635,  31% 

Wilkes 

4,156 

2.822  /  68% 

939/23% 

Hvde 

948 

443  /  47% 

458  /  48% 

Wilson 

7.333 

3.448  /  47% 

3,203  /  44% 

Iredell 

8,622 

4,642  /  54% 

3,598  /  42% 

^'adkin 

1.958 

1.227/63% 

623  /  32% 

Jackson 

3.214 

2,144/67% 

576  '  18% 

^'ancev 

1.656 

1.201  '73% 

357  /  22% 

Urban-rural  distribution 

-A  Standard  Metropolitan  Statistical 
.\rea  is  a  demographic  unit  that  consists 
(if  an  "urban"  populatit)n.  In  1974 
North  Carolina  had  seven  of  these 
SMSAs.  Thev  encompassed  onlv  seven- 
teen  counties'    but   represented  well 


'These  seven  Standard  Metropolitical  Statis- 
tical .Areas  included  these  counties:  (1)  Bun- 
combe. Madison;  (2)  Mecklenburg.  Union. 
Gaston;  (3)  New  Hanover,  Brunsuick;  (4) 
Cumberland;  (5)  Stokes.  Forsvth.  Yadkin. 
Davidson.  Guilford;  f6l  .Alamance;  (7) 
Orange,  Durham,  Wake. 


over  40  pel  cent  ol  the  state's  lota!  1971) 
population  and  included  nine  of  the 
inost  populous  counties  and  most  of  the 
fastest-growing  counties.  Twelve  of 
these  metropolitan  (urban)  counties 
are  in  the  Piedmont,  where  (as  of  1970) 
63.7  per  cent  of  the  state's  urban  popu- 
lation lived.  Moreover,  the  population 
of  these  seventeen  urban  counties, 
inore  than  half  of  which  are  in  the 
Piedmont,  accounts  for  approximatcK 
70  per  cent  of  the  state's  total  urban 
population. 

Finalh.   while   in    1970   the  state's 
population  was  55  per  cent  rural,  de- 


mographers predict  that  ihe  stale  ma\ 
become  predominanth  urban  b\  1980. 
However,  betvveen  1960  and  1970.  al- 
though the  rtiral  population  declined 
as  a  percentage  of  the  total  population, 
it  increased  in  absolute  terms,  which 
necessarily  means  that  the  urban  popu- 
lation increased  both  proportionately 
and  absoluteh  .  .Also,  between  1961)  and 
1 970.  the  proportion  of  the  total  popu- 
lation classified  as  "rural  farm"  drop- 
ped about  10  per  cent  but  the  total 
population  classified  as  "rural  non- 
farm  "  increased,  indicating  a  trend  to- 
\\ard  suburbanization. 


18  '  Popular  Government 


In  1972  all  but  two  ol  the  SMSA 
counties  wciil  lo  W'aliiiic;  in  1976  they 
all  went  to  Cartel . 

Carter's  appeal  in  the  urban  areas  is 
underscored  b\  newspaper  reports 
concerning  his  victories  in  various 
cities.  He  icuried  Durham.  Raleigh, 
Charlotte.  Winston-Salem,  and 
Asheville.  In  (lieensboro  (Guilloid 
County),  he  carried  28  of  33  precincts 
by  a  vote  of  10.575  to  4,31  1  aufl  was 
especially  strong  in  the  .dnuenl  sub- 
urbs and  in  the  black  pi  ecincts  (see  the 
section  on  black  vote  distribution).  B\ 
contrast,  Wallace  was  strong  in  the 
blue-collar  precincts  and  in  the  "countv 
precincts"  (those  outside  Greensboro), 
which  he  carried  14-12  (there  was  one 
tie  precinct).  In  all  those  "count\/blue- 
collar"  precincts,  however,  Wallace's 
margin  of  victors  was  just  short  of  200 
votes,  anil  the  more  urban  precincts 
among  them  voted  with  Carter.  In 
High  Point  (Guilford  and  Davidson 
counties).  Carter  won  17  pi  ecincts  to 
Wallace's  two  by  more  than  a  2  to  1  vote 
margin  (3,353-1,605).  In  Wilmington 
(New  Hanover  Counts),  Carter  carried 
the  less  urban  piecincts  and  the  blue- 
collai  and  middle-class  precincts,  al- 
though he  had  to  share  the  white 
middle-class  vote  with  Wallace.  In 
Orange  Countv,  Charter  carried  both 
Chapel  Hill-Carrboro  and  the  couni\ 
by  a  3-1  margin.  In  Winston-Saleni 
(Forsvth  Countv),  Carter  won  or  tied 
Wallace  in  the  "working  class" 
(middle-class,  white-collar)  piecincts, 
lost  the  "blue-collar"  precincts,  but  car- 
ried all  others  (for  a  margin  of  47-1  in 
the  city).  Carter  prevailed  in  ilu- 
middle-class  suburbs  of  Winston-.Salem 
and  won  the  black  and  liberal  citv  ])re- 
cincts.  Even  in  the  rural  precincts  of 
Forsvth  Countv,  Wallace's  margin  of 
victoiv  (20-9)  was  smaller  than  in  1972 
(bv  approximalelv  700  votes).  Carter 
also  won  Raleigh  (Wake  County),  and 
even  captured  the  small-town  voie  in 
Wake's  manv  municipalities.  Finallv ,  in 
Cumberland  County,  Carter  carried  all 
but  one  of  Favetteville's  20  precincts;  in 
the  countv  as  a  whole,  he  carried  40 
precincts,  lost  II,  and  tied  in  one. 

Distribution  by  race 

It  was  widelv  reported  after  the 
primarv  that  Carter  received  approxi- 
matelv  90  per  cent  of  the  black  vote,  a 
majority  of  the  "liberal "  vote,  approxi- 


TABLE  3 

North  Carolina  Democratic  Presidential  Primary 

1972  and  1976, 

by  Region 

TIDEWATER 

Counlv 

\97-2 

1976 

Countv 

1972 

1976 

BriiMsuii  k 

Wallace 

Charter 

Waslunguiii 

Sanfoid 

Carter 

New  Haiiovei 

Wallace 

Ciarler 

Tvrrell 

Wallace 

Carter 

Pender 

Wallace 

tlarter 

Dare 

Wallace 

Carter 

Onslow 

Wallace 

Wallace 

Chowan 

Wallace 

Carter 

Carteret 

S.iiitord 

Carter 

Peiquimaus 

Wallace 

Carter 

Craven 

Wallace 

C:arter 

Pasc|Uotank 

Sanlord 

Carter 

Pamlito 

Wallace 

Carter 

Camden 

Wallace 

Wallace 

Beaufort 

Wallace 

Carter 

Currituck 

Wallace 

Wallace 

'  Hyde 

Wallace 

Carter 

Bertie 

Wallace 

Carter 

COASTAL  PLAIN 

C^DllllIN 

1972 

1 976 

C;ouiuy 

1972 

1976 

Columbus 

Wallace 

Carter 

Nash 

Wallace 

Wallace 

Robeson 

Wallace 

Carter 

Wilson 

Wallace 

Carter 

Stotland 

San lord 

(barter 

Greene 

Wallace 

Wallace 

Hoke 

Sanlord 

Clarter 

Pitt 

Wallace 

Carter 

Haniell 

Wallace 

Carter 

Edgecombe 

Wallace 

Carter 

tAnnl)erland 

Wallace 

Carter 

Martin 

Wallace 

Carter 

Sanipsun 

Wallace 

C:arter 

Halifax 

Wallace 

Carter 

Duplin 

Wallace 

Charter 

Bladen 

Wallace 

Carter 

Johnston 

Wallace 

Wallace 

Northampton 

Sanford 

Carter 

Wayne 

Wallace 

Carter 

Hertford 

VS'allace 

Carter 

Lenoir 

Wallace 

Wallace 

Gates 

Sanfoid 

Carter 

Jones 

Wallace 

Wallace 

PIEDMONT 

Countv 

1972 

1976 

tiounlv 

1972 

1976 

Sin  i~v 

Sanlord 

Charter 

Davie 

Wallace 

Carter 

Stokes 

Wallace 

C:arter 

Davidson 

Wallace 

Carter 

Rockingham 

Wallace 

Carter 

Randolph 

Wallace 

Carter 

Caswell 

WaMace 

Wallace 

Chadiam 

Wallace 

Carter 

Person 

Wall.ice 

Wallace 

Lee 

Wallace 

Carter 

Cnanville 

Wallace 

Wallace 

Montgomery 

Wallace 

Carter 

Vance 

Wallace 

Wallace 

Stanly 

Wallace 

Carter 

Franklin 

Wallace 

Wallace 

Cabarrus 

Wallace 

Carter 

Warren 

Wallace 

Carter 

Mecklenburg 

Wallace 

Carter 

Wake 

Sanlord 

C;arter 

Lincoln 

Wallace 

Carter 

Durhiim 

Wallace 

Carter 

Gaston 

Wallace 

Carter 

Orange 

Sanlord 

Carter 

Cleveland 

Wallace 

Carter 

.\lamaiKe 

Wallace 

Carter 

L'nion 

Wallace 

Carter 

C.uilfortl 

Wallace 

Charter 

.•\uson 

Wallace 

Wallace 

Forsvth 

Wallace 

C;arter 

Richmond 

Wallace 

Carter 

\'adkin 

Wallace 

Carter 

Catawba 

Wallace 

Carter 

.Alexander 

Wallace 

Carter 

Moore 

Wallace 

Carter 

hedell 

Wallace 

Carter 

Rowan 

Wallace 

Carter 

MOUNTAINS 

Countv 

1972 

1976 

County 

1972 

1976 

.■\IIe£;hanv 

Wall.ne 

Carter 

Haywood 

Wallace 

Carter 

,\she 

Santoid 

Carter 

Transylvania 

Wallace 

Carter 

Watautja 

Saidorci 

Charter 

Swain 

Wallace 

Carter 

.\ver\ 

Sanlord 

C:arter 

Jackson 

Sanford 

Carter 

Minhell 

Wallace 

Charter 

Macon 

Wallace 

Carter 

^■anlev 

Sanlord 

Carter 

Graham 

Sanford 

Carter 

.McDowell 

Wallace 

C:arter 

Clay 

Wallace 

Carter 

Burke 

Sanlord 

t^arter 

Cherokee 

Wallace 

Carter 

.Madison 

Wallace 

Carter 

Wilkes 

Sanford 

Carter 

Bunconihe 

Wallace 

Carter 

Caldwell 

Wallace 

Carter 

Polk 

Wallace 

Carter 

Rutherford 

Wallace 

Carter 

Henderson 

Wallace 

Carter 
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matelyhalf  of  the  "moderate"  vote,  and 
a  small  percentage  of  the  "coiiserva- 
ti\e"  Note.  In  Greensboro's  black  pre- 
cincts, he  won  bv  a  2.322-1 17  margin. 
He  did  well  in  the  black  precincts  in 
Wilmington,  and  swamped  Wallace  b\ 
3,803-60  in  Winston- Salem's  black  pre- 
cincts, carr\ing  all  fifteen  of  them.  In 
Raleigh  he  took  one  black  precinct  b\ 
4II-0  and  another  h\  617-2.  In 
Durham,  he  carried  all  ol  the  cit\'s 
black  precincts. 

Carter's  appeal  to  bkicks  can  als(5  be 
measured  b\  relating  his  \ote  b\  coiuitv 
to  the  black  population  trends  in  North 
Carolina.  In  1970,  the  state's  nonwhite 
population  (mosth  black,  the  rest  being 
.American  Indian)  was  23.2  per  cent  of 
the  state's  total  population.  That  figure 
was  lo\ver  in  relative  terms  than  in  I960 
(because  of  natural  increase  and  the 
immigration  of  whites  and  the  emigra- 
tion ot  blacks  during  those  ten  \ears) 
but  higher  in  absolute  numbers. 
Moreover,  the  state's  cities  have  be- 
come increasingly  attractive  to  blacks, 
so  that  the  black  urban  population  is 
rising  and  the  black  rural  population  is 
declining;  accordingly,  rural  areas  arc 
becoming  increasingly  white,  while  the 
state's  white  and  black  populations  are 
both  becoming  increasinglv  urban. 

The  black  population  is  not  eveiiK 
distributed  throughout  the  state.  The 
greatest  percentage  is  in  the  Tidewater 
or  Coastal  Plain  counties.  Thus,  the 
counties  with  population  more  than  50 
per  cent  black  are  Gates,  Hertford, 
Bertie,  Northampton,  and  Warren: 
each  of  them  voted  for  Carter  over  Wal- 
lace in  1976.  The  seventeen  coimties 
with  populations  between  40  and  50 
per  cent  black  are  Greene,  Jones,  Pen- 
der, Hoke,  Granville,  \'ance,  Franklin, 
Halifax,  Edgecombe,  Martin,  Wash- 
ington, Tvrrell,  Dare,  H\(le,  Clhowan, 
Perquimans,  and  ,\nson;  onlv  six  \vere 
in  Wallace's  camp  (Greene,  Jones, 
Gran\ille,  \'ance,  Franklin,  and 
Anson).  Fitteen  counties  have  popula- 
tions between  30  and  40  per  cent  black: 
Person.  Durham,  Chatham,  Scotland, 
Bladen,  Sampson,  Duplin,  Wavne, 
Lenoir,  Pitt.  Beaufort,  Wilson,  Nash, 
Camden,  and  Pasquotank:  only  four 
followed  Wallace  (Person,  Lenoir. 
Nash,  and  Camden).  Eighteen  counties 
have  populations  between  20  and  30 
per  cent  black  (Rockingham,  Guilford, 
Forsvth,  Mecklenburg,  Cleveland, 
Montgomer\,  Richmond,  Moore,  Lee, 


Harnett,  Cumberland,  Wake.  John- 
ston, Robeson,  Columbus,  Brunswick. 
New  Hanover,  and  Currituck);  two 
were  for  Wallace  (Johnston  and  Curri- 
tuck). The  counties  with  populations 
between  10  and  20  per  cent  black  are 
Buncombe,  Rutherford,  Polk,  Cataw- 
ba, Lincoln,  Gaston,  Iredell,  Davie, 
Rowan,  Columbus,  Stanlv,  Llnion, 
Onslow  ,  and  Carteret;  onh  Onslow  was 
for  Wallace.  .\11  other  counties  ha\e 
populations  less  than  10  percent  black; 
of  them,  onlv  tlaswell  xoted  lor 
Wallace. 

.\n  interesting  fact  emerges:  the 
iarther  east  a  count\ ,  the  larger  blaik 
population  it  is  likely  to  have,  and  also 
the  more  likelv  it  is  to  ha\e  supported 
Wallace.  This  phenomenon  seems  ex- 
plainable onh  on  the  theoix  that  the 
white  voters  of  that  count\  will  polari/e 
around  'Wallace  in  greater  number 
than  black  voters  will  support  Carter 
(assuming  both  populations  have  et|ual 
registration  and  voter  turn-out). 

Still  another  apparent  anomah'  is  re- 
vealed in  the  results  of  Shirle\'  Chis- 
holm's  vote  in  the  1972  presidential 
primarv.  Rep.  Chisholm,  a  black  wo- 
man, ran  third  among  all  candidates, 
behind  Wallace  and  Sanford  but  ahead 
ol  Muskie  and  Jackson  (61,723  for 
Chisholm:  30,739  for  Muskie;  9,416 
tor  Jackson).  More<5ver.  she  ran  second 
in  eastern  Bertie  counts  (in  the  Coast. il 
Plain)  and  third  in  60  other  counties. 
Of  those  60  counties,  Wallace  carried 


twelve  in  1 976  (he  carried  only  1 4  coun- 
ties altogether) — Anson,  Caswell, 
Franklin,  Granville,  Greene,  Johnston, 
Jones,  Lenoir,  Nash,  Onslow,  Person, 
and  Vance.  It  can  at  least  be  argued  that 
white-black  \'oter  polarization  explains 
C:hisholm's  support.  Carter's  support, 
and  Wallace's  victory  in  those  counties. 
Finalh,  \oter  registration  statistics 
ma\  support  the  argument  that  blacks 
favored  Carter  among  the  candidates. 
In  October  1974  (the  dale  of  the  next- 
to-most-iecent  registration  statistics 
from  the  Sl.ite  Board  of  Elections), 
black  \()ters  numbered  350,560  or 
15.37  per  cent  ot  all  registered  voters. 
B\  December  1975  black  voters  num- 
bered 354,609  or  15.46  per  cent  of  all 
registered  voters.  In  the  1976  primars. 
Charter  received  53.64  per  cent  of  the 
total  vote  and  Wallace  34.74  per  cent, 
or  18.90  per  cent  fewer  votes.  Without 
the  black  \ote,  which  represents  15.37 
pel  cent  ot  the  total  vote.  Carter  would 
ha\e  won  over  Walhu  e  b\  onh  3.53  per 
cent  of  the  total  votes.  If  we  assume  that 
for  various  reasons  blacks  voted  for 
Carter  over  Wallace,  the  data  pre- 
sented here  indicate  clearh  that  the 
black  vote  was  almosi  indispensable  to 
Charter's  \ictorv. 


Distribution  by  political  ideology 

.Although  to  sa)  that  Carter  i'ecei\'ed 
the  "liberal"  and  "moderate"  votes  and 
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Wallace  the  "conservative"  votes  vastly 
oversimplifies  the  matter,  this  ap- 
proach has  some  merit.  For  example. 
North  Carolina  \  oters  classified  them- 
selves as  follows:  "conservative" — 35%, 
"middle-of-the-road" — 23%.  "libei  - 
al" — 21%,  "no-opinion" — 21%.  Among 
\oith  C'arolina  Democrats,  about  a 
third  considered  themselves  "conserva- 
tive." another  third  said  thev  were 
"middle-of-the-road"  and  "liberal," 
and  the  rest  had  "no  opinion." 

Among  North  Carolina  voters  gen- 
erally, the  "liberals"  were  people  with 
graduate  school  or  professional  educa- 
tion. Otherwise,  persons  with  degrees 
through  baccalaineate  le\el  tended  to 
be  increasingh  conservative.  More- 
over, in  North  Carolina  the  high-in- 
come voter  tended  to  be  conservative. 
Tar  Heel  conservatives  outnumbered 
liberal  \'oters  in  almost  e\er\  categor\ 
except  that  the  ver\  old.  the  blacks,  re- 
sidents of  the  mountain  region,  and 
those  with  the  least  education  and  low- 
est income  tended  to  fall  in  the  "lib- 
eral." "middle-of-the-road."  or  "no 
opinion"  groups. 

Moreover,  the  proportion  of  the 
electorate  that  claimed  to  be  "conserva- 
tive" increased  as  the  sample  moves 
from  west  (Mountain  region)  lo  east 
(Coastal  Plain  and  Tidewater).  In  the 
mountains.  23  per  cent  claimed  to  be 
conservati\e.  3(i  per  cent  in  the  Pied- 
mont, and  39  per  cent  in  the  Coastal 
Plain  and  Tidewater. 

If  it  is  true  that  a  third  of  the  state's 
Democrats  consider  themselves  "con- 
servati\  e"  and  that  most  of  them  ai  e  in 
the  east,  then  Wallace's  percentage  of 
the  total  vote.  34.74  per  cent,  approxi- 
mates the  "consei  vative"  electorate.  By 
the  same  token.  Carter's  hold  on  the 
"liberal"  and  "moderate"  \ote  is  indi- 
cated by  his  53.64  per  cent  showing. 


w  hich  can  be  argued  to  consist  of  the  2 1 
per  cent  of  the  state  who  are  "liberal  " 
and  the  23  per  cent  w  ho  arc  moderate 
(total,  44  per  cent).  It  also  is  a  fairh 
accurate  reflection  of  the  Democratic 
voter  ]ireferences  among  'iibc-r.il  "  and 
"moderate  "  preferences. 


Summary 

B\  .ilmost  ever\  geogi"a|)hic  and 
demographic  measure,  the  urlKin 
(Piedmont)  regions  of  the  state  repre- 
sent the  center  of  power  of  the  Demo- 
cratic Part\  III  till'  1  '■)7 6  presidential prim- 
(iry.  The  rural  (  fidewater.  Coastal 
Plaiti.  and  Mountain)  regions,  while 
also  supporting  Charter's  candidacy  in 
1976.  do  not  seem  to  be  the  locus  cjf 
pt)wer  in  the  part) .  Moreover,  the  cen- 
trist position  of  the  Piedinont  is  em- 
phasized when  the  W.illace  support  is 
shown  toct)me  from  the  Tidewater  and 
Coastal  Plain  regions. 

In  terms  of  the  voting  power  by  race, 
while  the  power  of  the  party's  white 
voters  prevails  (because  of  strength 
simplv  in  absolute  nimibers).  the  black 
vote  clearlv  pla\ed  a  significant  role  in 
Carter's  nomination.  .Also,  although  his 
w  hite  support  tended  tf)  coalesce  to  give 
Wallace  those  counties  with  a  large 
black  population,  the  black  vote  was 
strong  enough  to  limit  the  scope  of  his 
\  ic  tory  there. 

Moreover,  in  terms  of  political  ifleol- 
ogv.  the  "moderate"  and  "liber. il" 
members  of  the  pat  tv  clearlv  are  in  con- 
trol when  allied  against  the  "conserva- 
tive" members.  Ibis  control  interest- 
ingly correlates  with  the  regional, 
urban/rural,  and  white/black  distrilju- 
tion  of  power  in  the  party  as  rep- 
resented bv  the  1976  presidential 
primar\  results. 


Finalh.  the  1976  results  demonstrate 
how  diastic  a  change  has  occurred  in 
the  \otiiig  preferences  of  the  party's 
members  since  the  1972  piimai\.  The 
ftiture  will  be  interesting. 

It  is.  of  course,  dangerous  to  make 
locj  close  .1  ciimparison  between  the 
1972  lUid  1976  presidential  primaries. 
Theie  are,  after  all,  some  significant 
dif  Itrences. 

liisi.  the  1972  presidential  primary 
w.is  mil  .It  the  same  time  as  the  state 
.md  count \  primaries;  the  1976  presi- 
dential pi  imar\'  was  ncjt.  The  absence 
of  state  and  local  candidates  and  issues 
probably  had  an  effect  on  \i)ter  turnout 
and  inay  have  affected  the  outcome. 
Indeed,  voter  turnout  was  down  from 
api^roximately  50  per  cent  in  1972  to 
appioximateh  35  per  cent  in  1976. 

Second,  the  crest  of  the  wa\e  that 
Wallace  had  so  successfulh  ridden  in 
1972 — the  code  word  was  "busing" — 
had  been  dashed  on  the  shores  and  the 
"race  issue"  \s  as  no  longer  such  a  strong 
incenti\e  to  produce  a  large  voter  turn- 
out in  the  conservative  (Wallace)  Coast- 
al Plain  or  Tidewater. 

If  the  turnout  had  been  higher  and  if 
there  had  been  a  stimulating  issue,  the 
results  could  ha\e  been  different. 
Whcihei  the\  would  ha\e  been  differ- 
ent might  be  demcjiistrated  bv  the 
forthcoming  .August  state  and  local 
prim.uies.  If  the  turn  out  is  higher  over 
•ill.  .md  if  there  emeiges  an  indisputa- 
ble "conservative"  and  "moderate-lib- 
eral" clioice  or  choices  among  the  can- 
didates, and  if  the  Coastal  Plain  and 
Tidewater  Democrats  turn  out  in  force 
in  support  of  a  "conser\ati\e""  candi- 
tate.  and.  finalh.  if  th.it  candidate  be- 
comes the  nominee,  the  tentaUve  con- 
clusion drawn  b\  this  analysis  might 
fairly  be  challenijed. 
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The  Effectiveness  of 
Bail  Systems 


Stevens  H.  Clarke 
Jean  L.  Freeman 
Gary  G.  Koch 


BAIL.  ALSO  CALLED  PRETRL\L  RELEASE,  is  a  legal 
means  of  freeing  a  defendant  before  court  disposition  of 
criminal  charges  against  him.  Its  purpose  is  to  prevent  the 
defendant  from  being  jailed  when  still  presumed  innocent 
and  to  assure  that  he  will  appear  in  court  when  rec)uired. 
There  are  several  forms  of  pretrial  release,  which  will  be 
discussed  later.  (Technicallv  the  term  "bail"  is  reserved  for 
release  upon  pavment  of  bond,  but  in  this  article,  the  word 
will  be  used  for  all  forms  of  pretrial  release,  unless  otherwise 
specified.)  The  right  to  bail  is  not  absolute;  it  is  conditional, 
in  the  sense  that  the  court  may  set  reasonable  conditions 
intended  to  insiu  e  his  appearance  at  the  \  arious  stages  of  his 
trial.  Failine  to  appear  in  court  w  hen  required  tisuallv  carries 
some  penaltv  for  the  bailed  defendant.  The  penaltv  mav  take 
the  form  of  forfeiting  a  specific  sum  of  money,  additional 
criminal  punishment,  or  loss  of  pretrial  freedom.  It  reflects 
the  risks  that  societ\  takes  when  the  defendant  is  released, 
including: 

1.  The  risk  that  the  go\ernment  (and  others,  including 
witnesses)  will  be  incomenienced  bv  a  delaN  in  prosecut- 
ing the  case  against  the  defendant  due  to  his  absence; 

2.  The  risk  that  the  policies  of  judicialh  resolving  issues  of 
criminal  liabilitv  and  of  imposing  criminal  sanctions  on 
those  found  liable  will  be  frustrated  b\  the  defendant's 
fleeing  the  jurisdiction  and  avoiding  recapture; 

3.  The  risk  that  the  defendant  may  commit  crimes  w  bile  on 
bail  before  his  case  can  be  disposed  of. 
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Mr.  Koch  is  Associate  Professor  of  Biostatalics  at  the  School  oj  Public 
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.\lthough  the  law  in  this  area  is  not  settled,  the  view  that 
nia\  prevail'  is  that  the  decision  whether  to  release  a  defen- 
dant constitutionalK  must  be  based  onlv  on  the  likelihood  of 
nonappearance  and  (because  he  is  presumed  innocent)  not 
on  the  likelihood  that  the  defendant  will  tommit  crimes 
w  hile  on  bail.  However,  a  concern  for  public  safet\  will  not  let 
us  ignore  the  risk  of  new  crimes.  If  it  is  correct  that  the  initial 
decision  to  release  must  be  based  (legalh  )  onh  on  the  risk  of 
nonappearance  and  not  on  the  risk  that  the  defendant  will 
commit  a  crime  while  on  bail,  it  is  good  polic\'  to  use  all  lawful 
means  after  release  to  reduce  the  risk  of  nonappearance  and 
the  risk  that  a  crime  will  be  committed. 

The  administration  of  bail  necessarih  involves  estimating 
the  likelihood  that  the  defendant  will  fail  to  appear  in  court 
or  will  commit  a  new  crime  w hile  released.  (The  likelihood 
that  one  or  both  of  these  things  will  happen  is  called  the  "bail 
risk"  in  this  studv.)  In  the  most  common  form  <jf  release,  bail 
bond,  the  defendant  obtains  his  freedom  bv  promising  to 
pa\  a  stated  sum.  the  "bond  amount."  if  he  fails  to  appear.  In 
most  cases  the  bond  amount  depends  entirelv  on  the  nature 
of  the  charge  or  charges  for  which  the  defendant  is  currently 
being  tried — the  more  serious-  the  charge,  the  greater  the 
bond  amount.  Relating  the  bond  aniounl  to  the  seriousness 
of  the  charge  seems  to  be  based  on  this  reasoning:  the  more 
serious  the  charge,  the  more  reluctant  the  accused  is  likeb  to 
be  to  appear  in  court  and  face  the  consequences;  the  greater 
the  reluctance  to  appear,  the  greater  disincendve  (threat  of 
financial  loss)  is  needecl  to  pre\ent  nonappearance.  (No- 
thing in  this  studv  suggests  that  this  reasoning  is  false.)  In 
some  cases  the  bond  amount  is  intentionalh  set  be\ond  the 
defendant's  likelv  abilitv  to  raise  it  or  obtain  a  surety  for  it; 
such  prohibitive  bond-setting  ma\  be  seen  either  as  a  judg- 
ment that  the  defendant  cannot  be  relied  on  tcj  appear  in 
court  under  an\  circumstances  or  as  decision  to  impose  "pre- 
venti\e  detention  "  to  protect  the  public  from  the  defendant. 

Since  the  Vera  Institute  of  Justice  initiated  the  Manhattan 
Bail  Project  in  1960  as  an  alternative  to  the  conventional  bail 
bond  svstem.  reformers  have  advocated  a  s\stem  of  release 


1 .  .After  careful  consideration,  the  .American  Bar  .Association's 
.Advisorv  Committee  on  Pretrial  Proceedings  recommended  against 
"preventive  detention"  (denving  bail  based  on  a  prediction  that  the 
defendant  will  commit  crime  if  released),  not  because  that  practice 
would  violate  the  L'..S.  Constitution  but  because  iiianv  state  constitu- 
tions provide  an  absolute  right  to  bail  and  because  identifying  wliich 
defendants  would  commit  crime  while  released  would  be  very  dif- 
ficult, see  .American  B.-\r  Associ.\tion,  St.and.^rds  Rel.-\tinc  to 
Pri  IRIAL  Rele.\se.  §  5.5  Commentary  65-71  (1968). 

'J.  In  the  svstem  emploved  in  Charlotte,  "seriousness"  in  this 
context  corresponds  roughh  to  the  maximum  fine  or  prison  term 
for  an  offense. 
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in  which  the  calculalion  ot  the  risk  of  nonappearance  de- 
pends not  only  on  what  the  defendant  is  i  harged  with  but 
also  on  his  charactei  istits  and  hai  kt^round.  The  American 
Bar  Association  has  reconiniended  ihal,  in  determining 
whether  there  is  a  "substantial  risk  of  nonappeai  ance."  the 
following  factcjrs  should  be  considered: 

( 1 )     rile  length  of  the  defendant's  residence  in  thecommun- 

it\ .  his  eniplo\nient  history  and  financial  condition; 
('2)    His  famih  ties  and  relationships; 

(3)  His  reputaticjn,  character,  and  mental  condiiion; 

(4)  His  criminal  record; 

(5)  Whether  there  arc  ix'sponsible  persons  who  will  \oikIi 
for  his  reliabilit\ ; 

(6)  The  nature  of  the  offense  charged  and  the  likelihood  ol 
conviction  ("insofar  as  these  factors  are  relevant  to  the 
risk  of  nonappearance");  and 

(7)  "Any  other  factors  indicating  the  defendant's  lies  to  the 
community  or  bearing  on  the  risk  of  willful  failure  to 
appear." 

The  ,*\merican  Bar  .Association's  position  is  that  unless  these 
factors  indicate  a  "substantial  risk"  of  nonappearance,  the 
defendant  should  be  released  simply  with  an  order  to  appear 
in  court,  or  on  his  ou  n  promise  to  appear,  without  further 
conditions.  If  the  degree  of  risk  is  "substantial, "  conditions  ol 
release  may  be  set,  including  placing  the  defendant  inider 
care  or  supervision  while  released  and  imposing  reasonable 
restrictions  on  his  activities.  In  (he  .AB.A  \iew,  bail  bond 
should  be  used  only  as  a  last  resort,  when  nothing  else  "will 
reasonably  assure  the  defendant's  appearance  in  court."  The 
bond  amount — i.e.,  the  degiee  of  financial  loss  to  the  defen- 
dant if  he  fails  to  appear — must  depend  on  all  the  factors 
listed  earlier,  not  merely  the  charge  against  him,  and  thus 
"be  the  result  of  an  individualized  decision,  taking  into  ac- 
count the  special  ciixumstances  of  each  defendant ."' 

Recent  innovations  in  bail  ha\e  usualh  been  consistent 
with  the  ,AB,-\  recommendations  and  have  involved  point 
systems  for  calculating  risk  of  nonappearance  in  which 
length  of  residence  and  other  "community  ties"  havepositi\e 
values  and  criminal  convictions  li.n e  a  negative  \alue.  Both 
conventiona  bail  bond  and  forms  of  release  consistent  with 
the  ABA's  recommendations  will  be  considered  ni  the 
analysis  that  follows.  This  article  will  report  on  what  a  set  of 
data  collected  recently  in  Charlotte,  North  Carolina,^  tells  us 
about  hcnv  various  factors  affect  bail  risk  and  which  forms  of 
bail  are  most  effective  in  controlling  bail  risk.  1  he  specific 
Cjuestions  addressed  include  the  following: 

—  Which  factors  explain  most  of  the  \'arialion  in  bail  i  isk? 

—  How  do  these  factors  rank  in  importance? 

—  Do  the  factors  commonh  thought  to  influence  bail  risk 
have  the  expected  effect? 


—  How  do  the  bail  bond  and  AB.'X-recom mended  forms  of 
release  compare  with  regard  to  control  (jf  bail  risk? 

—  What  impro\ements  in  present  forms  of  release  do  the 
data  suggest? 

The  data 

Ihe  sciince  of  the  data  is  I  he  police  and  criminal  court 
recoitls  of  Charlolte,  North  C.aicilina.  reflecting  criminal 
prosecutions  begtni  b\  .irresi  dtning  the  first  ihrec-  months 
of  1973.  The  unitcjf  data  is  the  arrested  defendant,  who  may 
have  one  or  more  specific  charges  filed  against  him.  .A  total 
of  861  defendants  were  chosen  h\  random  sampling  from 
ihe  chronological  police  record  of  anests  from  January 
ihrough  March  1973.''  The  fact  ih.u  these  defendants  were 
1  andomlv  chosen  from  a  particular  defendant  population  in 
Ciharlotte  does  not  make  them  repi  esentati\e  (jf  the 
statexvide  oi  national  defendant  population,  yet  conclusions 
leached  from  the  Charlotte  data  may  apph  to  other  com- 
mimities,  allowing  for  local  differences." 

The  861  defendants  in  the  sample  amounted  to  about 
one-third  of  the  defendants  arrested  in  Charlotte  during  the 
first  quarter  of  1973.  This  third  excludes  those  charged  with 
public  drunkenness,  hunting  and  fishing  offenses,  and  traf- 
fic and  vehicular  violations  but  includes  those  charged  with 
driving  under  the  influence  of  alcohol.  Of  the  861,756 
1  eceived  some  form  of  release  before  couit  disposition."  .Ml 
information  was  captured  by  tracing  the  defendants  and 
their  charges  through  police  and  criminal  coint  files.  .411 
court  cases  (specific  criminal  charges)  were  followed  ihrough 
until  disposition,  including  sentence,  if  anv,  in  the  trial  court. 
The  cases  of  those  few  misdemeanor  defendants  ccjnvicted 
bv  a  judge  in  the  district  (lower)  court  who  exercised  their 
right  to  a  trial  de  novc:)  by  jury  in  the  superior  (higher)  court 
were  not  consideied  disposed  of  until  the  superior  court  trial 
had  concluded.  For  the  4 1  defendants  whose  cases  were  still 
Luidisposed  :it  the  end  of  1973,  an  exception  was  made: 


3.  American  B.^r  Association.  Standards  Rklatinc;  to  Pre- 
trial Release,  §§  5.1,  5.2.  5.3  (f968).  The  .AB.\  recommend.s  the 
prohibition  of  "coiiipensated  sureties"  (professional  bondsmen);  id. 
at  §§  5.4. 

4.  For  an  earlier  study  using  the  same  data,  examining  bail  oppor- 
tunity as  well  as  the  dependent  variables  considered  here,  see  S,  H. 
Clarke.  "The  Bail  S\stem  in  Cliarlotle.  1971 -73"  (National  Techni- 
cal Information  Service.  Document  Number  PB-239  827/.\S.  .Ar- 
lington, Virginia,  1974). 


5.  The  sample  was  stratified  on  race  (black  or  other)  and  offense 
type  (one  of  eight  categories).  The  original  plan  was  to  stratify  the 
sample  on  all  variables  that  were  related  to  bail  outcomes:  among  the 
many  variables  that  at  first  were  thought  to  have  an  effect  on  bail 
opportunity  and  bail  risk,  the  only  ones  available  in  the  police  arrest 
records  were  race  and  offense.  Later,  we  decided  to  use  the  selected 
defendants  as  a  total  population  or  "observational  sample."  even 
ihough  the  sampling  fractions  varied  considerably  among  the  six- 
teen race  and  offense  subpopulations  of  defendants.  To  eliminate 
any  bias  introduced  into  the  data  in  this  way.  race  and  offense  were 
treated  as  independent  variables  (along  with  a  number  of  others)  in 
the  analysis.  The  over-all  sampling  fraction  was  about  a  third  (861 
out  of  2.578).  The  actual  sampling  fractions  based  on  race  and  police 
offense  categor)'  were  as  folloivs  (the  fraction  for  blacks  is  gi\en 
first):  serious  crime  against  persons.  76/161,  59/62;  serious  crime 
against  property,  40/82,  58/62;  serious  "vice"  (mostly  drug  distribu- 
tion), 14/15, 44/44;  nonsericius  crime  against  persons  (simple  assault, 
drunken  driving,  etc.),  83/422,  84/429:  nonserious  crime  against 
property,  89/456,  94/489:  nonserious  "vice"  (simple  drug  posses- 
sion, prostitution,  gambling).  46/47.  65/130;  nonserious  family 
(nonsuppon).  36/79.  31/62;  nonserious  "other"  (mostly  disorderly 
conduct).  21/22,  21/21. 

6.  These  data  are  sufficient  to  allow  scmie  tentatixe  conclusions 
about  bail  risks  and  forms  of  release.  For  general  conclusions,  con- 
firmation is  needed  on  the  basis  of  data  from  other  ccimmunities  and 
n.itional  samples. 

7.  Because  of  data  collection  errors,  six  released  defendants  were 
eliminated,  leaving  a  sample  size  of  756. 
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January  4,  1 974.  w  as  used  as  a  cutoff  date.  When  a  defendant 
had  more  than  one  charge  (about  19  percent  of  the  total  did) 
and  when  these  were  disposed  of  on  different  dates,  the 
disposition  date  recorded  was  that  ot  the  "principal  case" — 
i.i-..  the  one  that  received  the  most  severe  court  disposition 
according  to  a  weighting  scheme.  (Usualh'  the  "principal 
case"  took  longer  to  be  disposed  of  bv  the  courts  than  the 
defendant's  other  cases.) 


Factors  considered  by  the  study 

rhe  stud\  exannncd  a  number  of  factors,  including  the 
defendant's  characteristics,  the  chatge  against  him  and  his 
criminal  record,  the  form  of  bail  he  received,  and  court 
disposition  time — the  number  of  days  he  was  free  on  bail 
before  his  case  w  as  disposed  of  b\  the  court.  The  percentage 
disiriliutions  of  these  various  factors  are  shown  in  Table  1. 
The  primar\  interest  of  the  stud\  was  in  (1)  whether  the 
defendant  failed  to  appear  in  court,  and  (2)  whether  he  w.is 
rearrested  for  an  alleged  new  offense  after  pretrial  release 
and  before  court  disposition.  Failure  to  appear  (also  called 

Table 

Description  of  Released  Defendants  in  Terms 


"nonappearance"  here)  was  determined  bv  whether  at  least 
one  capias  (arrest  warrant)  was  issued  b\  a  judge  because  of 
the  defendant's  absence  at  a  sciieduled  court  appearance. 
(Failine  to  appear  lesulted  almost  invariably  in  issue  of  a 
c.ipi.is.  except  when  the  defendant  was  released  on  cash 
bond;  this  will  be  discussed  later.)  Reanest.  which  we  use 
here  as  an  inditation  ot  whether  the  released  defendant 
committed  crimes  while  on  bail,  was  determined  from  the 
police  records  of  arrest  throughout  Mecklenburg  Countv,  in 
which  Charlotte  is  located.  If  these  records  show  that  the 
defendant  had  been  arrested  ft)r  a  nexv  offense  other  than 
public  drunkenness  or  hunting  and  fishing,  tiafflc.  or  \eh- 
iiular  violations  (but  including  driving  under  the  influence) 
in  thecountx  between  the  dates  of  release  and  com  t  disposi- 
tion, the  detend.int  \\as  counted  as  having  been  learrested. 
1  his  definition  can  be  criticized  Ijecause  it  includes  arrests  in 
whicli  the  defendant  had  not  in  fact  committed  a  crime  and 
because  it  includes  no  in lornuition  .tbout  of  fensescommitted 
outsifle  the  lountv.  1  he  Luter  tiitiiism  is  countered  b\  the 
fact  th.tt  almost  .ill  of  the  7."i(i  lele.ised  defend.inls  were 
present  in  the  coiuit\  at  least  often  eiKjugh  tor  their  cases  to 
be  disptised  of  in  court;  only  19  fled  the  jinisdiction  (i.e.,  had 


;)f  Factors  Chosen  for  Stiidv  (75fi  =  N) 


N(.                   ■; 

\m 

% 

Sex 

Male 

398 

70,1 

Failure  Id  Appear 

Female 

1,38 

20.9 

Faik-a 

70 

9,3 

Age 
f4-24 

Did  iKii  l.iil 

686 

90.7 

314 

41.5 

Rearrct  on  Xeie  Charge 

25-34 

236 

31.2 

Rearrest 

75 

9.9 

Over  34 

206 

27.2 

No  rearrest 

681 

90,1 

Race 

Combiued  Bail  Risk 

Black 

350 

46.3 

Failed  or  rearrested  or  both 

137 

18,1 

Other 

406 

53.7 

Neither 

619 

81.9 

Income 

Time  al  Risk 

I.ow 

392 

51.9 

1  week  or  less 

29 

3,8 

Hi^ii 

304 

40.2 

1  to  2  weeks 

74 

9,8 

Unclassified 

lid 

7,0 

2  to  3  weeks 

131 

17.3 

(residence  outside  Charlotte) 

3  to  4  weeks 

74 

9.8 

EmploMneiil 

4  to  5  ueeks 

62 

8.2 

Employed 

466 

61.6 

5  to  (i  weeks 

61 

8,1 

Student 

68 

9.0 

6  to  7  weeks 

80 

10,6 

L'nemp  loved 

115 

15.2 

7  to  8  weeks 

32 

4,2 

Unknow  n 

107 

14.2 

8  to  9  weeks 

43 

5,7 

0  to  1(1  weeks 

30 

4.0 

Pnor  Arrests 

1(1  t(  J  11  weeks 

27 

3,6 

None  or  one 

491 

64.9 

11  to  12  weeks 

17 

2,2 

Two  or  more 

265 

35.1 

More  than  12  weeks 

96 

12,7 

Offense  Seriousness 

Felony 

Misdemeanor 

161 
595 

21.3 

78.7 

Offense  Ca/egory 
Felony-Persons 
Felony-Property 

33 
66 

4,4 
8.7 

form  of  Release 

Felon\-Vicc 

62 

8.2 

PTR 

217 

28.7 

Misd. -Persons 

212 

28.0 

Magistrate 

69 

9.1 

Misd. -Property 

178 

23.5 

Cash 

72 

9.5 

Misd.-\-icc 

83 

11.0 

Bondsman 

346 

45.8 

Misd.-Famih 

77 

10,2 

Other 

52 

6  0 

Mi^d.-Othei 

15 

6,0 
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warrants  for  nonappearance  still  outstanding  as  of  January 
4,  1974). 

Because  nonappearance  and  rearrest  are  roughh  eciuallv 
important  with  regard  to  bail  polic),  most  attention  was 
focused  on  whether  the  defendant  failed  to  appear  or  was 
rearrested  or  both.  .\s  Table  1  shows.  70  defendants  (9.3  per 
cent)  failed  to  appear,  75  (9.9  per  cent)  were  rearrested  while 
on  bail,  and  137  (18.1  per  cent)  either  failed  or  were  rear- 
rested. (Eight  defendants  failed  to  appear  and  were  also 
rearrested  for  new  crimes;  this  explains  whv  the  last  figure 
was  137  and  not  145.)  The  probabilit\  of  nonappearance  or 
rearrest  or  both  is  referred  to  here  as  "bail  risk"  or  "com- 
bined bail  risk." 

The  stud\  relied  on  init)rmation  concerning  defendants 
who  were  actualK  released.  Some  defendants  (about  12  per 
cent  ot  the  total  sample)  were  not  released  at  all  before  court 
disposition  ot  their  charges.  Exclusion  of  these  defendants 
probablv  has  not  distorted  the  study's  findings,  even  though 
there  is  reason  to  believe  the  unreleased  defendants  would 
have  had  higher-than-a\erage  nonappearance  and  rearrest 
rates  if  the\  had  been  released. 

The  factors  initiallv  thought  to  be  causalh  related  to 
nonappearance  and  rearrest  are  listed  below,  followed  bv 
brief  definitions  and  statements  of  the  reasons  for  choosing 
them  (as  k\U  be  seen,  most  of  these  factors  tinned  out  to  have 
either  ver\'  little  measurable  effect  on  bail  risk  or  an  effect 
contrary  to  what  we  expected): 

—  Sex 

—  Age 

—  Race 

—  Income 

—  Local  residence 

—  Faniilv  ties  (not  used  in  this  stud\  due  to  lack  of  data) 

—  Eniplo\nient 

—  Criminal  history 

—  T\'pe  of  offense  charged  in  cinrent  prosecution 

—  Couit  disposition  time 

—  Form  of  pretrial  release 

1  he  defendant's  sex  and  age  were  included  because  of 
abimdant  evidence  that  males  are  moie  likelv  to  commit 
crime  than  females  and  persons  in  their  teens  and  early 
twenties  are  more  likeK  tt)  commit  crime  than  older  persons. 
Therefore,  we  supposed  that  bail  risk  would  be  greater  for 
males  than  female  defendants  and  greater  for  vounger  de- 
fendants than  those  past  their  earls  twenties. 

Race  and  income  were  included  because  of  the  possibility 
that  the  social  disadvantages  experienced  bv  black  and  low- 
income  defendants  might  make  their  bail  risk  greater  than 
that  of  whites  and  higher-income  defendants.  Race  was  de- 
fined as  ( 1 )  black  or  (2)  other.  Income  was  defined  in  terms  of 
the  median  1969  income  of  the  census  tract  of  residence. 
Originally,  five  income  levels  were  used  but  seemed  to  pro- 
vide no  more  information  than  the  two  that  were  eventualh 
used:  "low,"  meaning  under  57,01)0,  the  approximate 
citywide  median;  and  "high."  meaning  S7,000  and  over. 
Because  census  tracts  in  Charlotte  are  relatively  compact  and 
homogeneous,  we  considered  them  an  adequate,  though 
indirect,  measure  of  defendants'  income.*  .\bout  9  per  cent 

8.  For  a  defense  of  this  method  of  determining  income,  see 
Wolfgang,  Figlio,  .\nd  Sellin,  Delinqlencv  in  \  Birth  Cohort. 
47-32  (1972). 


of  the  defendants  resided  outside  Charlotte;  most  of  these 
li\ed  in  Mecklenburg  Counts ,  where  rinal  postal  route  ad- 
dresses prevented  their  assignment  to  census  tracts.  Since 
the  median  income  of  suburban  Mecklenburg  C^ounls  as  a 
whole  exceeds  $7,000,  we  included  defendants  u  ho  were  not 
Charlotte  residents  in  the  high-income  categors. 

We  initialK  expected  that  a  defendant  who  was  a  local 
resident  would  have  a  lower  bail  risk  than  a  nonresident  and 
a  defendant  who  was  either  employed  or  a  fuli-time  student 
would  lia\e  a  lower  bail  risk  than  one  who  was  unemployed. 
Local  residence  was  considered  an  indirect  measure  of  at- 
tachment to  the  local  communits  and  its  \alues.  which  in  turn 
was  hypothesized  to  be  related  to  bail  risk.  Local  residence 
was  defined  as  follows:  if  the  police  or  court  records  showed 
that  the  defendant  had  ever  had  an  address  in  Charlotte,  he 
was  considered  a  Charlotte  resident.''  F'mployment  status 
(emplosed,  full-time  student,  or  unemplosed)  at  the  time  of 
arrest  was  also  included  because  of  its  presumed  relationship 
to  commitment  to  ct)nventional  \alues.  Family  ties — whether 
the  defendant  lised  with  parents,  spouse,  or  other  kin  and 
the  degree  of  contact  and  t\pe  of  relationship  he  had  with 
family  members — were  also  thought  to  be  indicators  of 
commitment  to  conventional  values;  unfortunately,  no  data 
on  family  ties  were  available  for  most  defendants. 

The  defendant's  criminal  history  was  thought  to  be  related 
in  general  to  his  futute  criminal  behavior,  and  thus  to  rear- 
rest w  hile  on  bail  and  perhaps  also  to  nonappearance.  Crim- 
inal history  was  measured  bv  prior  arrests  in  Mecklenburg 
County,  which  means  that  the  measurement  was  incomplete 
for  the  relatively  few  defendants  who  had  spent  most  of  their 
adult  lives  outside  the  county.  Criminal  histories  were 
grouped  into  tw  o  categories:  ( 1 )  zero  or  one  prior  arrest,  and 
(2)  two  or  more  prior  arrests.  Originally,  zero  and  one  were 
made  separate  categories,  but  since  the  analysis  revealed 
little  difference  between  the  two  in  their  effect  on  post- 
release behavior.  the\  were  combined.  Arrests  for  public 
drunkenness,  fishing  and  hunting  violations,  and  traffic  and 
vehicular  offenses  (except  dri\  ing  under  the  influence)  were 
excluded. 

The  offense  with  which  the  defendant  svas  charged  was 
expected  to  be  related  to  bail  risk  for  the  same  reasons  as 
criminal  histor\ ,  and  also  because  those  charged  with  serious 
offenses  were  presumed  to  be  more  reluctant  than  others  to 
appear  in  court  and  face  possible  punishment.  The  type  of 
offense  was  defined  in  two  ways  based  on  the  specific  breach 
of  North  Carolina  law  alleged  in  the  defendant's  court  re- 
cord: (1)  as  a  felony  (carr\ing  a  maximum  penalts  of  more 
than  two  years'  imprisonment)  or  misdemeanor  (carrying  a 
maximum  penalty  of  two  years  or  less);  and  (2)  as  one  of 
eight  categories  into  which  felonies  and  misdemeanors  were 
divided.  The  eight  offense  categories  are  felonies  against  the 
person,  felonies  against  properts',  "vice  "  felonies  (mosth  in- 
\ol\ing  distribution  of  drugs),  misdemeanors  against  the 
person  (more  than  half  of  these  were  simple  assaults  and 
nearly  all  the  rest  were  driving  under  the  infiuence),  misde- 


9-  Local  residence  uas  determined  from  police  arrest  records, 
which  obviously  do  not  provide  a  full  picture  of  an  arrested  person's 
residential  history.  Most  defendants  counted  as  Charlotte  residents 
actually  had  an  address  in  Charlotte  at  the  time  of  arrest  that  caused 
them  to  be  included  in  this  studs :  the  rest  svere  past  but  not  present 
residents  of  the  cits . 
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meanors  against  property,  "vice"  misdemeanors  (mostiv 
simple  possession  of  marijuana  and  other  drugs),  "familv" 
misdemeanors  (such  as  nonsupport).  and  "other"  misde- 
meanors (nearly  all  disorderK  conduct).  If  more  than  one 
charge  was  filed  against  the  defendant,  offense  information 
was  taken  from  the  principal  case  as  defined  earlier. 

Court  disposition  time  (also  called  "coint  delav"  here)  is 
ordinarily  defined  as  the  amount  of  time  between  the  de- 
fendant's arrest  and  his  coinl  disposition.  Defining  it  that 
^^'av  would  create  a  problem  in  this  study.  We  h\pothesized 
that  court  disposition  time  would  directly  affect  the  defen- 
dant's probabilit\  of  failing  to  appear  and/or  being  rear- 
rested, in  that  the  longer  he  \sas  free  l>efore  court  disposi- 
tion, the  greater  opportunit\  he  \vould  haye  to  forget  his 
obligation  to  appear  in  court,  make  plans  to  flee  the  jurisdic- 
tion, or  become  inyohed  in  illegal  actiyit\ .  In  this  sense,  long 
court  delays  can  cause  faihne  to  appear  and  rearrest.  How- 
ever, the  reverse  is  also  true;  failure  to  appear  (and  some- 
umes  rearrest  while  the  original  case  is  pending)  can  cause 
court  dela\ .  When  the  defendant  does  not  show  up  in  court. 
a  dela\  of  da\  s  or  weeks  occurs  while  he  is  found,  arrested, 
and  brought  back  to  court.  Rearrest  on  a  new  charge  can  also 
slow  the  trial  of  the  original  charge.  In  this  stud\ .  we  are 
interested  onlv  in  the  effect  of  court  delav  on  failure  to 
appear  and  learrest.  nut  the  effect  of  failure  to  appear  and 
rearrest  on  court  dela% .  To  a\  oid  confusing  the  two  effects  in 
the  study,  "time  at  risk"  has  been  defined  as  the  number  of 
days  from  the  defendant's  first  pretrial  release  date  (for  most 
defendants  this  was  within  five  days  after  arrest)  until  ( 1 )  his 
case  or  cases  ^^ere  disposed  of  b\  the  court.  (2)  he  failed  to 
appear  in  court  as  scheduled,  or  (3)  he  was  rearrested  on  a 
new  charge,  whichever  occurred  first.  Thus,  when  the  terms 
"court  delay"  and  "court  disposition  time"  are  used  here. 
the\'  do  not  include  anv  period  of  time  after  failure  to  appear 
or  rearrest  in  cases  where  the  defendant  fails  to  appear  or  is 
rearrested.'" 

rhe  procedure  b\  which  the  defendant  obtained  his  pre- 
trial freedom — here  called  "form  of  release" — was  thought 
to  be  of  major  importance  in  determining  bail  risk.  Releasing 
procedure  includes  not  onlv  the  method  of  selecting  those  to 
be  released  but  also  the  supervision  (if  anv)  of  the  releasee 
until  court  disposition.  Forms  of  release  available  in  Char- 
lotte are  explained  in  the  next  section. 


Forms  of  pretrial  release  in  Charlotte 

There  are  six  distinct  forms  of  pretrial  release  in  Char- 
lotte. .\mong  them  are  conventional  bail,  in  which  sole  re- 
liance is  placed  on  the  threat  of  financial  loss  (bond  forfei- 
ture) to  insure  appearance  of  the  defendant,  the  bond 
amount  being  determined  bv  the  seriousness  of  the  charge 
against  the  defendant,  and  release  that  generally  follows  the 
American  Bar  .Association  standards  stated  earlier,  in  which 
the  decision  to  release  is  based  on  a  vaiietv  of  factors. 


In  conventional  bail,  the  bond  amount  is  usually  set  ac- 
cording to  a  schedule  of  minimum  amounts  prescribed  bv 
the  chief  district  court  judge.  These  depend  solelv  on  seri- 
ousness of  the  offense  charged  and.  in  1973.  ranged  from 
S15  for  minor  offenses  such  as  failure  to  pav  cab  fare  to 
So. 000  for  safeciacking.  One  form  of  con\ entional  bail  is 
"cash  bond."  in  which  the  defendant  simph  deposits  the  full 
bond  amount  in  cash  with  the  court,  to  be  refunded  if  he 
appears  as  required  and  forfeited  if  he  does  not."  Of  the  72 
defendants  in  the  stud\  who  were  released  in  this  fashion, 
most  were  charged  with  misdemeanors  such  as  drunken 
driving,  passing  worthless  checks,  disorderly  conduct,  and 
domestic  nonsupport.  .\pparentl\.  if  the  defendant  on  cash 
bond  was  charged  with  a  minor  offense  and  did  not  have  a 
substantial  criminal  record,  he  was  often  permitted  to  escape 
fuither  prosecution  mereh-  h\  forfeiting  bond — as  if  he  had 
pled  guilt\  and  paid  a  fine.  Because  nonappearance  in  this 
study  was  determined  b\  whether  the  judge  issued  an  arrest 
warrant  for  failine  to  appear,  and  because  judges  were 
probabh  leluctant  to  issue  such  warrants  when  the  defen- 
dant was  leleased  on  cash  bond  and  charged  only  with  a 
minor  offense,  the  actual  nonappearance  rate  among  cash 
bond  releasees  is  probabh  much  higher  than  the  rate  as  we 
measured  it.  .\  variant  of  cash  bond  is  "property  bond,"  in 
which  the  defendant  or  some  benefactor  pledges  propert\  of 
sufficient  value  to  cover  the  bond  amount.  Only  13  defen- 
dants in  the  stud\  were  released  on  property  bond:  the\  are 
included  in  the  "Other"  categorx  in  the  tables. 

The  most  common  form  of  bail,  here  called  "bondsman 
release."  is  obtained  b\  pa\  ing  a  professional  bondsman's  fee 
in  return  for  the  bondsman's  acting  as  surety  for  the  bond 
amount.  .At  the  time  of  the  stud\ .  the  nonrefundable  fee 
might  range  from  15  to  30  per  cent  of  the  bond  amount  and 
was  not  subject  to  an\  legal  m;Lximum.'-  .As  businessmen, 
bondsmen  must  be  concerned  abcjut  the  risk  of  nonappear- 
ance of  the  defendant  because  the\  ma\  ha\e  to  forfeit  part 
or  all  of  the  bond  amount  if  the  defendant  fails  to  appear. 
Total  forfeiture  is  not  automatic,  however;  a  sympathetic 
judge  ma\  entertain  motions  to  delay  forfeiture  when  the 
bondsman  claims  he  is  trying  to  locate  the  missing  defen- 
dant, or  he  may  reduce  the  amount  forfeited.  Bondsmen 
probably  calculate  the  relati\  e  reliabilit\  of  their  clients  and 
maintain  some  sort  of  sur\cillance  of  those  thev  consider 
most  risk\ .  So  much  can  be  assimied  as  a  matter  of  good 
business  practice,  although  we  made  no  detailed  investiga- 
tion of  bondsmen's  operations.  However,  the  bondsman  and 
the  defendant  have  no  regular  contact  after  release  in  most 
cases. 


10.  .Another  complicating  factor  is  that  nonappearance  and  rear- 
rest may.  once  the  defendant  is  reapprehended.  result  in  the  setting 
of  a  higher  bond  amount,  which  mav  return  him  to  detention  until 
his  case  is  disposed  of. 


fl.  fn  some  )urisdictions  bail  can  be  obtained  b\  posting  some 
fraction  of  the  bond  amount,  such  as  10  percent.  .\  proposal  to  allow 
this  in  North  Carolina  was  considered  bv  the  General  -\ssemblv's 
Criminal  Code  Commission  in  1973,  but  was  defeated  b\  the  profes- 
sional b<jndsmen's  lobb\ . 

12.  Legislation  passed  in  1973  limits  the  bondsman's  fee  to  15  per 
cent  of  the  bond  amount  (Ch.  619,  1975  Session  Laws.  X.C.  Gen. 
St.^t.  Ch.  85.\).  Despite  the  expense  of  the  bondsman's  fee.  the 
majority  of  low-income  defendants  evidently  preferred  bondsman 
release  to  a  form  of  release  not  involving  anv  cost  to  them.  In  1973, 
the  ratio  of  bondsman  releasees  to  releasees  of  the  PTR  program 
(described  later  in  the  text)  was  1.6  to  1  for  the  low-income  group. 
Perhaps  low-income  defendants  disliked  the  half-hour  interview  by 
PTR  staff,  or  perhaps  thev  w  ere  willing  to  pav  for  the  quicker  release 
procedures  of  bondsmen. 
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Three  olliir  lornis  ot  prclri.il  release  that  are  consislent 
with  tlie  American  Bar  Association  standards  have  resuhed 
in  Charlotte  froin  North  Carolina's  eiiaclnieni  of  ru-w  law 
providing  tor  release  "other  than  on  hail  "  ol  all  tleiendants 
except  those  charged  with  capital  c  rimes  (lor  whom  there  is 
no  constitutional  or  statiilor\  right  to  bail).  I  iiis  legislation, 
passed  in  1967,  authorizes  release  "if  it  appears  likeh  that 
[the  defendant]  will  appear  ...  at  the  proper  lime."  In  fle- 
termining  the  risk  of  nonappearance  and  tlw  londiiioirs  of 
release,  the  releasing  officer  (,i  magisiraH-  or  judge)  is  re- 
c|iiired  to  lake  into  account 

the  nature  and  ( ircmnstanc  es  of  the  olfensc  ihargi'd,  (he 
weight  of  the  evidence  against  the  accused,  the  accused's 
famih  ties,  emplo\nient,  financial  resources,  character  and 
mental  condition,  the  length  of  his  lesidence  in  the  commun- 
it\ ,  his  record  of  ct)n\'ictions,  and  his  record  olappearani  i-  at 
court  proceedings  or  of  flight  to  avoid  prosei  ulion  or  lailure 
to  appear  at  court  proceedings.'' 

The  law  finther  provides  that  release  of  this  l\pe  ma\  be 
either  (1)  by  "unsecined  appearance  bond,"  whereb\  the 
defendant  signs  a  promise  to  pay  a  stated  sum  if  he  fails  to 
appear  but  is  not  required  to  secure  the  bond  with  any  cash 
deposit,  property  pledge,  or  suret\ ;  or  (2)  upon  the  defen- 
dant's "own  recognizance,"  whereby  he  simpiv  signs  a  prom- 
ise to  appear  with  no  financial  penalt\ .'""  The  statute  makes 
failure  to  appear  in  these  ciicumstances  a  criminal  offense 
subject  to  up  to  two  vears'  imprisonment;  in  contrast,  the 
only  penalty  for  nonappearance  in  conventional  bail  bond  is 
forfeiture  of  the  bond  amount.''' 

The  criminal  courts  in  Mecklenbm  g  Coinitv  have  de- 
veloped three  forms  of  pretrial  rele.ise  on  the  authority  of 
the  1967  law:  magistrate  release,  PTR  release,  and  "own 
recognizance"  release.  (Magistrates  are  judicial  officials  of 
limited  jurisdiction  before  whom  defendants  are  brought 
innnediateh'  after  arrest;  their  office  in  Charlotte  is  staffed 
aroimd  the  clock  daily.)  In  December  1970,  the  chief  district 
judge  issued  rules  permitting  magistiates  to  release  on  "im- 
seciued  appearance  bond  "  defendants  who  are: 

1.  Residents  of  the  state; 

2.  Not  charged  with  driniken  driving,  driving  with  a  re- 
voked or  suspended  license,  assaulting  or  resisting  a 
public  officer,  any  drug  hiw  \iolalion,  racing  in  an  au- 
tomobile, or  speetling  over  80  mph; 

3.  Able  to  ciualif\  mider  the  point  s\'stem  (described  be- 
low): and 

4.  Not  charged  with  a  felon\  (in  practice,  this  t  riterion  has 
been  relaxed;  magistrates  are  evidently  often  au- 
thorized or  requested  by  higher-ranking  judges  to  le- 
lease  felony  defendants,  and  26  per  cent  of  their  re- 
leasees in  our  1973  sample  were  charged  with  felonies). 

An  additional  restriction  was  imposed  on  magistrate  release 
by  Meckienbing  C()unt\"s  chief  district  com  I  judge  in  )ul\ 


13.  \.C;.  Gkn.  St.m.  S  l3-tO;i.Ub)  (Supp.  1974).  .\lthough  nut 
repealed,  this  section  is  superseded  bv  N.C.  Geii.  Stat.  Ch.  15.A,  Art. 
26,  effective  September  f,  1975,  which  has  generally  similar  provi- 
sions. 

14.  N.C.  Gen.  St.at.  §  15-1  3.1(a)  (Supp.  1974). 

15.  N.C.  Gen.  Stat.  §  15-103. 1(c)  (Supp.  1974).  N.C.  Gen.  ST.vr.  § 
15A-543  (effective  September  1 .  1975)  makes  all  failure  to  appear  a 
crime,  regardless  of  type  of  release — a  misdemeanor  il  the  original 
charge  was  a  misdemeanor  and  a  felony  if  the  original  charge  was  a 
felony. 


1972:  magistrates  were  not  allowed  to  release  defendants 
who  were  eligible  lor  release  b\  the  PTR  program  (descrilied 
below).  This  was  done  because  the  magistrates  were  per- 
ceived as  competing  with  the  PTR  piogram.  which  was 
thought  lo  be  a  better  form  of  release.  Despite  this  restric- 
tion, magistrates  continued  to  release  delendants.  The  de- 
fendants the\  released  included  ( 1 )  those  charged  with  mis- 
demeanors btn  ineligible  for  PIR  release,  often  because  of 
residence  outside  thecount\;  (2)  those  charged  with  felonies 
when  judgt-s  n(|tiested  release;  And  (3)  (possibh)  some  de- 
fendants who  wire  eligible  foi  PIR  bnl  whom  magistrates 
released  despilc'  ibe  iiisliuilion  not  to  do  so. 

In  the  magistr.ites"  point  s\  stem,  points  are  assigned  on  the 
basis  of  how  long  the  delendani  has  li\ed  in  the  C()unt\ ,  how 
long  he  has  worked  foi  the  same  emplo\er,  whether  a  family 
niembei  or  em])lo\ei  will  co-sign  the  bond,  whether  he  owns 
real  properl\  in  ihc'  iotnit\,  whethei  he  is  known  b\  ihe 
magistrate  or  arresting  officer  to  be  reliable  and  likeK  to 
appear  in  court,  whether  he  is  married  and  living  with  his 
spouse  or  children,  and  wluiher  he  is  represented  b\  an 
attorney.  (Clearly,  at  least  two  of  these  criteria — owning 
property  and  having  a  privately  paid  attorney — discriminate 
against  the  low-income  defendant.)  Magistrates  are  not  for- 
malh  required  lo  take  the  delendants  triminal  lecord  into 
account,  bin  it  is  safe  to  assume  that  they  often  do.  .An 
arresting  officer  may  recognize  an  arrestee  who  has  been 
arrested  or  convicted  several  tiines  before  and  can  check 
police  arrest  records  w  itliout  much  ti ouble  if  he  is  in  doubt. 
If  he  believes  the  defendant  had  a  substantial  record,  the 
arresting  officer  will  piobably  tell  the  magistrate.  That 
magistrates  do  consider  criminal  record  is  supported  bv  the 
fact  ihat  in  our  study  the  proportion  of  defendants  with  two 
or  more  prior  anests  was  about  the  same  (approximately 
one-foin  th)  among  those  released  by  magistrates  and  among 
those  released  by  the  PTR  prograin  (described  below).  The 
PTR  program  is  formally  required  to  take  prior  convictions 
into  accoimt.  In  an\  event,  a  defendant  with  ,i  sufficient 
point  score  w  ho  meets  the  other  criteria  (including  w  hatever 
subjective  criteria  the  magistrate  chooses  toappK  )  is  released 
upon  signing  a  promise  to  pay  the  tisual  bond  amount  for  his 
alleged  offense  if  he  fails  to  appear,  w  ithout  any  pledge  of 
propertN ,  cash  deposit,  or  siiretv .  .\fter  release  b\  the  magis- 
trate, the  defendant  is  on  his  own;  no  leminder  of  toint 
dates  or  other  supervision  is  provided. 

The  second  form  of  lelease  based  on  the  1967  law,  here 
called  "PTR  release,""  is  similar  to  magistrate  release  with 
regard  to  releasing  procedure,  but  involves  the  use  of  a 
specialized  staff  and  post-release  supervision.  The  Mecklen- 
burg County  Pre-Trial  Release  ("PTR"")  Program,  which 
began  operating  inJuK  1971  on  federal  funds,  is  authorized 
to  consider  for  release  any  defendant  who  resides  in  the 
connt\  and  is  not  charged  with  certain  offenses.  In  1973, 
these  exikided  offenses  were  ptdilit  drmikenness,  first- 
degree  murdei ,  rape,  first-degree  burglaiv,  safecracking, 
being  a  habitual  felon,  assault  upon  a  public  officer,  kidnap- 
ping, malicious  use  of  explosives,  or  a  narcotics  felony. 
(.\side  from  public  drunkenness,  which  isexcluded  from  this 
study,  all  of  the  excluded  offenses  were  quite  rare  except  for 
drug  felonies;  the  latter  constituted  about  one-fourtlT  of  all 
felonx  charges  filed  in  1973.  After  the  period  of  study,  the 
rule  barring  those  charged  with  drug  felonies  began  to  be 
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relaxed  in  some  instances.)  After  his  appearance  before  a 
magistrate,  an  eligible  defendant  has  an  opportunit\  to  be 
interviewed  b\  a  PTR  investigator;  in\estigators,  like  magis- 
trates, are  a\ailal)le  24  horns  a  da\ .  The  interview  iisualh 
takes  about  haH  an  hour — more  time  than  the  tvpical  magis- 
trate or  bondsman  release  ret|uires — and  concerns  a  number 
of  factoi's  thought  to  be  related  to  the  defendant's  likelihood 
of  a|)pearing  in  court,  including  all  of  those  considered  in  the 
magistrates'  point  svstem  (see  preceding  paragraph)  and  the 
following  additional  factors: 


1, 

o 
3. 


Whethei"  the  defendant   has  ever  failed  to  appear  in 

court. 

Whether  he  is  a  drug  addict  or  akoliolic. 

Whether  he  has  been  con\icted  of  crimes  in  tlie  count\, 

.ind 

How  recent  auci  set  ious  his  convictions,  if  an\. 


1  he  I^  I  R  staff  is  prepared  to  check  all  the  defendant's  re- 
sponses, if  this  is  thought  necessar\.  Prior  convictions  are 
routiiieh  checked  in  ccnnt  records  (because  these  records 
are  accessible  onl\  on  weekdavs.  a  defendant  arrested  at 
niglit  who  admits  to,  or  is  suspected  of,  a  serious  criminal 
record  ma\  have  to  vsait  overnight  or  over  the  w eekend  for 
the  record  check  to  be  completed).  On  the  basis  (jf  the  defen- 
dant's point  total,  the  PTR  program  recommenrls  for  oi 
against  his  release  (tire  recommendations  have  been  about  85 
per  cent  fa\cjrable).  .\  favoi  able  recommendation  is  nearh 
ec]tn\alent  to  release,  although  approval  b\  a  magistrate  is 
formalh  necessar\  for  a  misdemeanor  defendant  and  by  a 
judge  for  a  felon\  defendant.  This  requirement  sometimes 
means  an  overnight  or  over-the-weekend  delav  for  felon\ 
defendairts  arrested  when  the  court  is  closed.  Like  the 
magistrate-released  defendant,  the  PTR-released  defend<uit 
is  rei|uired  to  sign  an  unsecured  appearance  boncf  ancf  is 
subject  to  a  misdemeanor  penaltv  for  failing  to  appear. 

The  PTR  stafTs  initial  interview,  besides  serving  as  a 
means  of  selection,  max  ha\e  another  function,  .^s  this  studv 
will  suggest,  the  |)re-release  interview  of  the  defendant  b\  a 
person  in  auttiorit)  (the  PTR  staffer),  who  expresses  his 
concern  tliat  the  defendant  appear  in  court  as  recjuired  and 
sta\  out  of  trouble  in  the  meantiine,  may  serve  the  same 
purpose  as  post-release  contact  and  supervision. 

PTR  release  is  the  onl\  form  of  bail  in  w  hit  h  the  defendant 
is  supervised  aftei"  release  and  has  regular  contact  with  re- 
leasing authorities.  .\11  PTR  releasees  are  rec|uired  to  agree 
in  writing  to  telephone  the  PTR  office  at  a  specified  time 
each  week  and  to  report  there  at  8:15  a.m.  on  an\  day  of  a 
scheduled  court  appearance  to  indicate  their  readiness  to  go 
tcj  court.  Before  each  court  dale,  PTR  releasees  receive  a 
mailed  reminder.  In  addition,  a  PTR  releasee  who  seems 
irresponsible  may  be  warned  that  his  release  will  be  lermi- 
natecf  if  lie  does  not  cooperate,  afthough  actual  termination 
is  c)uite  rare. 

One  other  form  of  bail  in  Charlotte,  used  infrequently,  is 
release  bv  a  judge  on  "own  recognizance" — i.e.,  on  the  de- 
fendant's unsecured  promise  to  appear  in  court.  .According 
to  the  1 967  law  cited  earlier,  the  judge  is  required  to  take  into 
consideration  nor  onh  the  defendant's  charge  and  criminal 
convictions  but  also  his  communitv  ties.  Normally  no  post- 
release supervision  is  provided  in  "own  recognizance"  re- 
fease.  failure  to  appear  on  "ow  n  recognizance"  release,  as  on 


Table  2 

Defeticlaiits  Released  on  Various  Forms  of  Bail 


Form  of  Relcist- 


N.i, 


No  Release  (Jail i 
Bondsman 
Cash  Bond 
Ntagistrate 
PTR 

Other  (Property  Bond 
and  'Own  Recognizance") 

TOT.A.L 


MM 

11.6 

346 

40.5 

72 

8.4 

69 

8.1 

217 

25.4 

52 

6.1 

855 


100.0 


magistrate  and  PTR  release,  is  punishable  as  a  misdemeanor, 
although  it  iiuohes  no  forfeiture  of  mone\. "" 

The  acconipan\ing  tatsles  group  the  39  defendants  from 
this  stuch  who  were  released  on  "own  recognizance"  along 
with  the  13  released  on  property  bond  in  a  category  labeled 
"Cither.  "  Because  so  few  defendains  were  released  on  "own 
rectjgnizance"  and  property  fjond.  the  analysis  gives  little 
.ittenti<jn  tt>  these  forms  of  fjail. 

laljle  2  shows  the  relatiye  frec|uent\  of  the  various  forms 
of  release  among  die  deleniLints  m  the  sample.'' 

We  can  now  ie\iew  briefly  someof  lliem.un  features  of  the 
\aiious  forms  of  bail  in  Charlotte: 

(1)  PTR  .111(1  magistrate  release  are  consisteni  with  the 
principles  of  the  \E.\  in  most  respects,  except  that  both  use 
the  threat  of  financial  loss  in  all  cases  b\  rec]uiring  the  defen- 
dant to  sign  an  appearance  fjond.  .\fl  of  the  foin^  most  com- 
mon forms  of  release  involve  an  appearance  Ijond  whose 
amount  depends  (in  the  sei  iousness  of  the  offense  charged. 
(In  cash  bond  and  tjoiidsman  release,  the  bond  is  secured;  in 
P  IR  and  magistrate  release,  it  is  unseciued.)  1  his  means 
that  the  nonappearing  PTR  or  magistrate  releasee  in  our 
study  had  as  much  reason  to  fear  financial  loss  as  the  cash 
bond  or  bondsman  releasee  (in  fan.  perha])s  inoie;  one 
judge  commented  that  PTR  releasees  would  be  dealt  with 
more  strictly  w  hen  the  question  of  enforcing  bond  forfeiture 
lame  up  because  they  had  "already  had  one  break  "). 

(2)  Only  PTR  release  used  post-release  contact  with  and 
stiperyision  of  the  defencfant.  This  probably  reduces  the 
likelihood  ili.it  llie  releasee  will  forget  his  court  date.  It  also 


16.  .As  Table  3  shows  later  in  the  text,  defendants  released  on  "own 
recognizance"  were  much  more  likely  than  others  to  liave  been 
charged  wiili  felonies  and  thus  probabh  had  difficuli\  obt.ijning 
otlier  forms  of  release. 

f7.  The  analysis  in  Clarke,  tip.  cit.  .supra  note  4.  indicalefl  that  when 
the  PTR  program's  operation  went  into  full  svving  early  in  1972, 
most  of  itsclients  were  defendants  who  wDuld  have  been  released  by 
magistrates  on  unsecured  bond  had  the  PTR  program  not  existed, 
altliough  some  would  have  become  bondsmen's  customers  and  some 
would  not  ha\e  been  released  at  all.  Professional  bondsmen  steadily 
losi  clients  after  magistrate  and  PTR  release  were  introduced,  not 
oiiU  to  those  two  form^-  of  release  but  also  to  "ow  n  recognizance"  and 
cash  bond  release.  The  gain  in  the  latter  form  of  release  may  have 
been  indirectly  due  to  the  P  I  R  program,  because  die  PTR  staff 
sometimes  informed  defendants  of  their  right  to  casli  bond  (even 
ihough  they  might  have  been  ineligible  hir  PTR  release).  The  ad- 
\enl  of  the  P  f R  program  produced  only  a  slight  reduction  in  the 
proportion  of  defendants  who  obtainetf  no  release  at  all. 
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niav  make  the  releasee  leel  thai  his  actions  aie  \isible  to  the 
auliiorities.  and  therefore  max  lend  to  discourage  not  oiiK 
making  plans  to  a\oi(l  appi-ariiiL;  in  c  ourt  bin  also  becoming 
iinoUed  in  new  crimes. 


(3)  Failure  to  ap]5ear  while  released  b\  the  PTR  prijgram 
or  magistrates  lonsiiiules  a  separate  criminal  offense,  but 
l.iilun'  111  .ippear  whiU-  on  bail  bond  was  not  .1  crime  at  the 
tmie  (jf   the  stud\ .   We  do  not  think  this  is  an  important 
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s  on 

\'arioLis  F 
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(Figures  arc 

P 
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No  Release 

Bonds 

_ 

Cash 

Magis- 

Released      | 

(Jail) 

Bondsm 

an 

Bond 

Majjistratc 

PTR 

Other 

an 
Re 

d  Not 
leased 

Sex 

Male 

91% 

83  ^c 

859'c 

62% 

73% 

92% 

SWc 

Female 

9 

17 

15 

38 

27 

8 

19 

Ag,' 

14-24 

57 

38 

35 

49 

43 

58 

43 

25-34 

19 

32 

32 

28 

32 

23 

30 

Over  34 

24 

29 

33 

23 

24 

17 

26 

Racf 

Black 

53 

49 

21 

27 

58 

42 

47 

Other 

47 

51 

79 

73 

42 

58 

53 

IlUVIIIf 

Low 

60 

59 

39 

30 

50 

60 

53 

High 

25 

31 

53 

62 

46 

29 

39 

L  nclassitied' 

15 

10 

8 

7 

4 

12 

9 

Einplo\mfut 

Employed 

43 

62 

67 

57 

66 

42 

60 

Student 

4 

6 

10 

12 

14 

4 

8 

Unemploxed 

30 

15 

15 

13 

10 

23 

16 

L  nkiuiw  n~ 

22 

17 

8 

19 

10 

31 

16 

Pnor  Arrests 
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44 

58 

76 

70 

75 

50 

63 
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56 

42 

24 

30 

25 

50 

37 
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Felon\ 

51 

22 

12 

26 

12 

60 

25 

Misdemeanor 

49 

78 

88 

74 

88 

40 

75 
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Felony-Persons 

21 
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0 

3 

1 

20 

6 

Felom  -Property 
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8 
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12 
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22 

11 

Feloii\-\'ice 

8 

9 

10 

12 

2 

20 

8 
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11 

31 

32 

19 

28 

17 

26 

Misd. -Property 

11 

19 

19 

26 

35 

8 

00 

Misd.-Vice 

13 

12 

14 

7 

12 

2 

11 

Nhsd. -Family 

0 

10 

13 

17 

8 

10 

9 

Misd.-Olher 

9 

6 

10 

4 

6 

2 

6 
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unemployed. 
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than  two  years  in 

P 

rison; 

misdemeanor. 

two  years  or 

ess.  Two  cases  with 
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under  ' 

misdemeanor." 
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sed  on  "own 

ecognizance"  an 

d 

13  re 
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"-P 

cri\ 

bond. 
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difference,  because  prosecution  for  l.iilini;  in  appear  is  e\  i- 
denllv  c]uite  rare.'*' 

Table  3  shows  that  defendants  released  in  \arious  \va)s 
differed  in  their  characteristics.  For  example,  magistrate  and 
PTR  releasees  were  somewhat  less  likch  ili,m  bondsman 
releasees  to  be  of  low  income.  Of  tiie  chai  actcristics  in  which 
the  various  releasee  groups  differed,  none  had  much  effect 
on  bail  i  isk  that  \s'e  could  measure,  except  for  time  at  risk  and 
prior  aiiesls.  When  these  factors  are  adjtisted  for  statisti- 
calK ,  some  tentative  conclusions  cni  bi'  m.ide  about  the 
ielati\e  efiecti\eness  ot  \aiious  lornis  ot  release. 


Measuring  the  effect  of  court  disposition  time 

.\  lull  explanation  of  the  statistical  method  used  in  the 
stud\  is  be\'ond  the  scope  of  this  report,  but  something  needs 
to  be  said  about  the  method  of  measuring  the  effect  of  court 
disposition  time  in  conjunction  \sith  other  factors.  The 
mediod  in\i)l\ed  the  use  of  "survival  rates"  and  "survival 
ctir\es."'''  Sin  \ival  curves,  represented  bv  the  various  graphs 
shown  hitii ,  represent  bailed  defendants'  dwindling  chances 
of  stasing  out  of  trouble  as  time  goes  b\ .-"  .\s  one  reads  the 
graphs  fiom  left  to  right,  the  numbei  ol  weeks  that  the 
defend. lilts  are  free  on  bail  with  their  cases  still  not  disposed 
ol  1)\  ihe  iDurt  incieases.  The  height  of  the  graph  at  any 
point  in  lime  indicates  the  "survival  rate"  at  that  time — the 
probabilitN  that  a  defendant  will  "siir\  i\  i'"  (remain  free  with- 
out either  failing  to  appear  in  court  or  being  rearrested  on  a 
new  charge)  up  to  that  time.  The  steeper  the  slope  down- 
ward from  lett  to  right,  the  greater  is  the  effect  ot  court 
disposition  time  on  bail  risk. 


I S.  .Another  disincentive  to  failure  to  appear  is  stiffening  of  condi- 
liims  of  release  after  the  failed  defendant  is  reapprehended.  For 
example,  the  bond  amount  can  be  raised,  or  the  defendant,  if  a  PTR 
client,  may  (rarely)  be  rejected  bv  PTR.  This  disincentive  affects 
defendants  on  all  forms  of  bail  more  or  less  eiiuallv.  Also,  if  a 
released  defendant  merely  behaves  so  as  to  arouse  suspicion  that  he 
ma\  fail  to  appear,  it  is  theoreticallv  possible  to  revoke  his  release. 
The  bondsman  or  the  PTR  program  can  be  absolved  of  responsibil- 
ity and  the  defendant  can  be  rearrested.  This  sort  ot  "■iiiticipatorv  ' 
revocation  apparentlv  occurs  verv  rarely. 

19.  The  statistical  iheorv  for  this  approach  is  explained  in  G.G. 
Koch,  W.D.  Johnson,  and  H.D.  Tolley,  A  Linear  Models  Approach  to 
thf  Analysis  of  Suri'ii'al  and  Extent  oj  Disea.se  in  Multidimensional  Con- 
tingency Tables,  67  Jocrx.\l  OFTUt  .-XMrRicAX  .SiArisricAC  .Associa- 
tion 78.'?-96  (1972). 

20.  Our  statistical  method  implicith  assumes  thai  ciih  new  day  of 
freedom  before  court  dispisition,  or  each  new  time  period,  brings 
with  it  a  new  risk  of  failure  to  appear  in  court.  This  is  a  simplification 
ot  reality,  of  course.  Defendants  are  not  required  to  appear  in  court 
each  day.  Data  collected  in  Charlotte  in  1972.  similar  in  relevant 
respects  to  the  present  data,  indicate  that  among  defendants 
charged  with  misdemeanors,  62  per  cent  had  to  appear  only  once  in 
court  for  a  final  disposition,  22  per  cent  had  to  appear  twice,  10  per 
cent  had  to  appear  three  times,  and  6  per  cent  had  U)  appear  four, 
five,  or  six  nmes.  For  those  charged  witfi  felonies,  the  corresponding 
figures  were:  one  appearance,  1 2  per  cent;  two  appearances,  27  per 
cent;  three  appearances,  16  percent;  four  appearances,  23  percent; 
and  more  than  four  appearances,  22  per  cent.  The  average  amount 
of  time  elapsing  between  successive  appearances  was  23  days  for 
those  charged  with  felonies  and  25  days  for  those  charged  with 
misdemeanors.  Tlie  scheduling  of  these  court  appearances  varied 
with  eacli  defendant.  The  method  u.sed  in  this  paper  assumes  that 
the  exposure  to  the  risk  of  nonappearance  is  unilornih  distributed 
over  dme. 


Survival  rates  and  curves  were  computed-'  for  various 
groups  ot  defendants,  grouped  according  to  whether  they 
had  had  an  .irrest  record  and  what  t\pe  of  release  they 
recei\'ed  (bondsman,  cash  bond,  P'lR,  etc.);  by  sex,  age,  race, 
iiuonie,  local  residence,  employment  status,  and  type  of 
ottense  i  barged;  and  also  bv  certain  combinatiims  of  these 
t.Rlors.  (I  he  sur\i\al  curves  for  prior  .uresis  .iiid  i\pe  of 
release  are  shown  here;  the  otliers  are  iKit.)  fo  determine 
the  effects  of  these  factors  on  bail  risk,  the  corresponding 
sin  \  i\  .il  i  III  \  es  u  ere  compared.  It  the  sui\  i\  .il  c  in  \e  of  one 
groii])  ol  del  end. in  Is  is  signiflcantiv  lower  .uid  slopes  down- 
\\\i\(\  to  iIr-  right  more  steeph  than  the  Mii\i\.il  iui\c  ol 
another  group,  the  first  group  of  defendants  li.is  generally 
higher  b.iil  riskslh.in  I  he  second  group,  or — to  put  it  .mother 
\\.i\ — the  b.iil  risk  ol  the  first  group  is  incre.isid  more  by 
court  dela\  than  the  bail  risk  of  the  second  group. 

It  should  also  be  jjointed  out  that  an  ap|)aient  difference 
in  sui\i\.il  I, lies  or  luixes  is  not  always  a  statistically  signif- 
icant OIK'.  When  .1  difference  in  rates  could  have  been  an 
aciidenl.il  lesiili  of  selecting  sample  data,  the  difference  is 
said  to  be  "not  significant";  when  the  difference  and/or  the 
amount  of  data  are  large  enough  or  that  the  diftcrence  is 
unlikeK  to  be  the  accidental  result  of  selecting  the  sample 
,111(1  inste.id  prob.ibb  reflects  a  true  difference  in  the  po]mla- 
lions  siudiid.  tin-  dil  lerence  is  said  to  be  "signifu  .mi."  Cer- 
tain mathematical  i|u. unities,  called  "signiflcaiue  statistics," 
are  comjiuted  to  determine  whether  obser\ed  diffei  ences  in 
rates  .ire  siunifR.ml. 


Findings 

Table  4  shous  the  i  el.ilionship  to  bail  risk  ol  cub  l.iiloi 
studied.  The  7.")(i  deleiid.mls  studied  are  grouped  according 
to  sex,  age,  eti .,  and  for  e.ich  group  the  percentage  is  indi- 
cated of  those  who  failed  to  appear,  who  were  reari  ested  for 
.1  newotknse.  .iiid  w  ho  failed  toappear  or  were  rearrested  or 
l/iilh.  f  hesc  pel  i  ent.iges  can  be  interpreted  as  the  likelihood 
(prob.ibilit\ )  lli.it  a  defend.inl  in  .i  p.iiticulai  group  li.id  of 
tailing  to  .ippe.u  or  bi'iiig  icinesleil. 

1.  Factors  that  tiad  little  or  no  effect.  1  he  d.il.i  suggist  ih.ii 
sex,  age,  race,  local  residence,  and  income  had  link'  or  no 
effect  on  the  defendant's  probabilitv  of  failing  to  .ippe.n  and 
being  rearrested.  This  is  shown  b\  the  \arious  bail  risk  per- 
centages, w  hich  are  close  in  \alue  for  detendants  of  different 
sex,  age,  race,  and  income,  and  also  b\  the  significance  statis- 
tics ("Pearson  Chi-Square")  in  the  rightmost  column  of  Table 
4.  The  bail  risk  percentages  are  slightly  different  for  males 
and  females,  blacks  and  others,  the  three  age  gti nips,  .iiid  the 
three  income  groups,  but  the  differences  are  not  signitii  ,iiit . 

When  prior  arrests — which  turned  out  to  be  more  iiiipor- 
nmt  ill. in  .iii\  ollui   f.utoi  I'xcept  court  disposiiion  time  in 


21 .  Oui  iiR'lliod  111  <oni|)ulingsui  vi\al  rates  was  to  estim.iU'  lluin, 
assuming  that  ( 1)  thosp  whose  cases  were  disposed  ot  in  thejMh  week 
can  be  considered  equivalent  to  those  who  survived  past  the  Hth 
week;  and  (2)  detendants  exposed  to  longer  periods  ot  risk  l^etiaved 
generally  in  the  same  way  as  defendants  exposed  for  shorter  periods 
would  have  if  they  had  been  exposed  for  longer  periods.  These 
assumptions  are  more  acceptable  if  it  is  remembered  that  other 
factors  relevant  lo  h.iil  risk  were  taken  into  accouni  in  ihc  .inahsisof 
survival  curves. 
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iiinucmini^  liail  risk — an.*  laken  inio  accDiim,  sex.  income, 
and  race  do  appear  to  ha\e  .ni  effect,  .\niong  defendants 
w  ith  two  or  more  prior  arrests,  the  combined  risk  rates  xvere 
nearh  twice  as  high  for  females  as  males  (45.5  versus  25.4 
per  cent);  one  and  a  half  times  as  high  for  high-income 
defendants  as  for  low-income  defendants  (35.0  \ersiis  23.5 
per  cent),  and  one  and  a  hall  limes  as  high  tor  \\hites  and 
others  as  for  blacks  (33. 1  \  ersus  23.2  per  cent).  We  originalK 
tln)Ught  that  liail  risk  would  be  higher  for  males  thiUi  for 
females,  higher  lor  low-iiiiome  defend, mis  ih.m  for  high- 


income  defendants,  and  higher  for  Ijlack  defendants  than 
for  x\  bite  defendants,  .\mong  defendants  with  two  or  more 
prior  arrests.  statisticalK  significant  differences  with  regard 
to  sex.  income,  and  race  were  found;  however,  these  differ- 
ences were  all  in  the  opposite  direction  from  what  was  ex- 
pected. When  the  tourt-delav  factor  was  taken  into  account 
b\  lompaiiiig  sin\i\al  nir\es  of  defendants  of  different 
sexes,  ages,  races,  residences,  and  incomes,  no  significant 
differences  in  bail  risk  \vcre  found.  \\'e  must  conclude  that 
our  data  pro\ided  no  support  loi   our  initial  expectations 


Table  4 

Relationships  of  Factors  Studied  to  Bail  Risk 
(Percentage  bases  are  totals  in  each  row.) 


C:ombined  Bail 

Pearscjn 

Rearrested 

Risk:  Failed 

Chi-Square  for 

Failed  to 

for  New 

or  Rearrested 

C'ombined  Bail 

Appear 

Offense 

or  Both 

Total 

Risk 

S<.v 

Male 

58  (9.7fr) 

55  (9.2'c) 

108  (18.17) 

598 

.01 

Female 

12  (7.67c) 

20  (12.77) 

29  (18.47c) 

158 

(df=l) 

Age 

14-24 

29  (9.27c) 

34  (10.87c) 

59  (18.87) 

314 

.50 

24-34 

23  (9.77c) 

23  (9.77c) 

44  (18.67) 

236 

(df=2) 

Over  34 

18  (8.77c) 

18  (8.77c) 

34(16.57) 

206 

Rao- 

Black 

33  (9.47c) 

33  (9.47c) 

64(18.37) 

350 

.01 

Other 

37  (9.17c) 

42  (10.37c) 

73  (18.07) 

406 

(df=l) 

Income 

Lo^^• 

42  (10.77c) 

35  (8.97c) 

74  (18.97) 

392 

1.08 

High 

22  (7.27c) 

36  (11.87c) 

55  (18.17) 

304 

(df=2) 

Unclass.  (noi 

6  (1(1. 07c) 

4  (6.77c) 

8(13.37) 

60 

local  resident) 

F.mplv\menl 

Emploved 

47  (8.87c) 

53  (9.97c) 

94  (17.67) 

534 

.33 

or  Student 

(df=l) 

L"neniplo\ed 

23  (10.47c) 

22  (9.97c) 

43  (19.47) 

222 

<.)r  L  iikniiwn 

Prior  Arreiti 

None  or  One 

36  (7.3^c) 

31  (6.37c) 

63  (12.87) 

491 

26.43 

T\vo  or  More 

34  (12.87c) 

44  (16.67c) 

74  (27.97) 

265 

(df=l) 

Offense  Seriousness 

Felon\ 

14  (8.77c) 

22  (13.77) 

35  (21.77) 

161 

1.75 

Misdemeanor 

56  (9.47c) 

53  (8.97c) 

102  (17.27) 

595 

(df=l) 

Offense  Categon' 

Feloiiv-Persons 

3  (9.17c) 

6  (18.27c) 

9(27.37) 

33 

8.13 

Felon\-Propert\ 

7  (10.67c) 

10  (15.27) 

16  (24.27) 

66 

(df=7) 

Felon\-\'ice 

4  (6.57c) 

6  (9.77) 

10(16.17) 

62 

Misd. -Persons 

19  (9.07c) 

18  (8.5%) 

33  (15.67) 

212 

Misd.-Propert\ 

17  (9.77c) 

22  (12.5%) 

38(21.67) 

178 

Misd.-\'ice 

10  (12. 27c) 

4(4.97) 

14(17.17) 

83 

Misd.-Familv 

6  (7.87c) 

5  (6.57c) 

10(13.07) 

77 

Misd.-Other 

3  (6.77c) 

4  (8.97c) 

6  (13.37) 

45 

Fonn  uf  Release 

PTR 

3  (1.47c) 

16  (7.47) 

19  (8.87) 

217 

28.30 

Magistrate 

7(10.17o) 

4  (5.87) 

11  (15.97) 

69 

(df=4) 

Cash 

3  (4.27c) 

5  (6.97) 

8  (11.17) 

72 

Bondsman 

50  (14.57o) 

42(12.17) 

84  (24.37) 

346 

(^ther 

7  (13.571 

S  ( 1  5.47  ) 

15  (28.87) 

52 
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regarding  the  clfctts  of  ihc  clefendant's  sex,  age,  race,  local 
residence,  and  income  on  his  likelihot)d  ot  nonappearance 
and  rearrest. 

The  data  also  siiggcsl  that  uhcthci  the  deteiidant  had  a 
local  residence  and  whether  he  was  employed  (or  a  full-time 
student)  had  no  effect  on  bail  risk.  This  is  shown  b\  the 
figures  in  T.!l)le  4.  .Adjusting  for  pnoi  anesis  did  not  re\  eal 
any  effects  of  local  residence  or  emploMiient,  nor  did  com- 
parison of  survival  curves.  This  finding  is  somewhat  surpris- 
ing. LoCcd  residence  and  emplcnnient  status  are  both  gener- 
ally believed  to  l)e  related  to  Ixiil  risk  duil  are  among  the 
criteria  approved  b\  the  ABA. 

2.  The  type  of  offense  charged.  1  he  studv  alst)  raises  some 
doubt  about  the  relation  of  the  type  of  offense  cliarged  to 
bail  risk.  Among  these  defendants,  the  nonappearance, 
rearrest,  and  combined  risk  rates  of  tln)se  charged  with 
misdemeanors  differ  little  from  the  risk  rates  of  those 
charged  with  felonies  (see  Table  4).  The  combined  bail  risks 
xveie  17.2  per  cent  for  misdemeanor  defendants  and  21.7 
pel  cent  for  felon\  defendants.  The  surviyal  tiirxes  ot  these 
two  groups  were  not  signiiii  .nith  different  at  two,  four.  six. 
or  eight  weeks,  and  there  \sere  no  differences  when  criminal 
history  was  taken  into  account. 

A  breakdown  t)f  the  charges  iiuo  eight  offense  categories 
(see  Table  4)  also  showed  little  difference  in  bail  risk  am(.)ng 
defendants  chargi'd  with  dd  ferent  t\  pes  of  offenses,  and  this 
remained  true  w  lien  criminal  histor\  w  as  controlled  for.  The 
offense  categories  w  ith  the  highest  combined  bail  risk  (Table 
4)  are  felonies  against  per.sons  and  felonies  against  property. 
Comparing  defendants  accused  of  tht)se  offenses  with  all 
other  defendants,  the  combined  bail  risk  percentages  are 
25.3  per  cent  for  those  charged  widi  felonies  against  persons 
and  propert\'  and  16.9  per  cent  for  all  others.  .Although 
statistically  significant,  this  difference  probabh  results  from 
the  fact  that  feloin-  defendants  are  more  likely  than  others  to 
have  substantial  criminal  experieiue.  For  defendants  wilh 
zero  or  one  prior  arrests,  the  risk  rates  are  16.3  for  those 
charged  w  ith  felonies  against  persons  and  property  and  1 2.4 
per  cent  for  others;  for  those  with  two  or  more  prior  arrests, 
the  respective  rates  are  34.0  and  26. .5  per  lent.  Neither 
difference  is  significant.  In  other  words,  w  hen  dilferences  in 
iriminal  history  are  taken  inlo  an ouni,  the  apparent  bail  risk 
difference  disappears. 

Our  data  do  not  support  the  lonmion  Iselief  that  the 
seriousness  of  the  offense  c  barged  is  strongly  related  to  bail 
risk,  because  the  apparent  effect  of  seriousness  of  offense  is 
attriliut.ible  to  criminal  history.  (,As  explained  earlier,  this 
belief  is  fundamental  tothe conxentional bail  bond  svsteni,  in 
which  the  bond  aniounl  is  dii  ettl\  related  to  the  seriousness 
of  the  charge.)  lint  neither  do  ihe  data  disprove  the  belief. 
The  fad  that  thexlata  do  not  indicate  that  olfense  serious- 
ness had  an  important  influence  on  bail  risk  ma\  simpK 
indicate  that  the  bail  bond  system  functioned  .is  it  w,is  sup- 
posed to.  Since  bond  amounts  were  generalh  high<-r  lor 
felonv  rlefendanis.  and  since  almost  all  of  those  released 
were  released  after  signing  a  bond  (even  tliose  released  by 
magistrates  and  the  PTR  ]jrogram.  as  noted  earlier),  it  may 
be  that  the  threat  of  bond  forfeitiue  kept  the  felony  defen- 
dants' risk  down  and  compensated  for  the  difference  be- 
tween felon\  and  misdemeanor  defendants'  bail  perform- 
ance. This  possibility  is  somewhat  supported  by  comparing 


those  released  on  "own  recognizance" — the  only  releasees  in 
the  stud\  who  were  not  subject  to  bond  forfeiture — with 
those  released  b\  bondsmen,  .Adjusted  for  prior  arrests,  the 
survi\al  rates  of  the  "own  recognizance"  releasees  were 
somelinies  lower  ihan  those  of  bondsmen  releasees,  al- 
though the  \er\  small  size  ol  the  former  group  makes  the 
difference  nonsignificant.  It  these  apparent  differences  are 
real,  they  may  be  attributable  to  the  tact  that  the  "ow  n  recog- 
nizance" releasees  \vere  inherently  poor  risks,  as  indicated  by 
the  large  proportion  who  were  charged  with  felonies,  and 
that  their  i  elati\  eh  greater  propensity  for  getting  into  trou- 
iile  w  liile  on  bail  was  not  counteracted  bv  any  financial  disin- 
centi\e  to  nonappearance.  (,\s  Table  3  indicates,  the  "own 
recognizance"  releasees,  comprising  most  of  the  column 
labeled  "Other."  were  usually  charged  x\illi  leloiiies,  and 
often  felonies  against  the  person.) 

1  h  us.  the  seriousness  of  the  defendant's  ol  I  en  se  ma\  have 
had  a  substantial  effect  on  bail  risk  that  was  obscured  b\  the 
counterefTect  of  the  bond.  This  possibility  should  be  kept  in 
mind  x\lien  considering  reform  proposals  like  the  AB.'K's. 
l-\en  il  rilease  like  Charlotte's  PTR  program  becomes  the 
stand. nd  lorm  ol  bail,  ie|)l<uing  the  bondsman  svsiem, 
perhaps  it  would  be  wise  to  retain — as  the  PTR  program 
did — the  threat  of  financial  loss  in  the  form  of  .in  unsecured 
bond,  wilh  .i  higher  .mioinil  set  tor  lliosi'  (h.nged  with 
serious  i  rimes. 

3.  Court  delay.  1  he  effect  of  court  disposition  time  on  bail 
risk  without  .id|iisting  for  other  factors  is  shown  b\  the  "all 
defendants  "  portion  of  (ii.iph  1 ,  .i  ne.ii  l\  sti. light  line  1 1  om  .i 
sur\i\,il  i.ite  ot  .',).■>  ,it  two  xvet'ks  to  .70  .it  twt-Ke  weeks,  .md 
.(i3  tor  periods  (i\  11  t\Ml\  !■  wct'ks.  In  ot  her  woi  ds,  (hit  iiig  the 
first  twehe  weeks  after  release,  the  likelihood  that  defeii- 
d.ints  would  appear  and  would  not  be  rearrested  dropped 
.iboiit  fi\i-  percenl.ige  poinls  lor  cub  two  weeks  their  cases 
were  open  —  .i  (leal  displ.iv  of  ilu'  powerful  innueiue  ot 
toiirt  del.i\  on  bail  risk. 

Graph  1 

SURVIVAL  RATES     FOR  ALL  DEFENDANTS  AND  DEFENDANTS 
lOOr  GROUPED  BY  PRIOR  ARRESTS 
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4.  Criminal  history.  Criminal  liisti)r\,  measured  here  b\ 
prior  .n  resls.  lia>i  .1  \er\  imporlaiu  relationship  lo  Ixiil  risk. 

To  assess  liie  rehuixe  imporlance  of  the  \arious  taclors  in 
influencing  bail  risk  (see  Table  4).  we  can  use  the  \ahie  of  the 
significance  statistic  ("Pearson  C'.hi-,Si|iiarc-")  dixided  h\  its 
degrees  of  freedom  ("df).  For  prior  arrests,  this  \aliie  is 
26.4;5.  a  nun  h  highi'i  \.iliH- 1  hail  dial  ol  an\  other  factor.  The 
next  highest  is  form  ot  lele.ise,  whh  a  \aliie  of  7.08  (28.30/4). 

Table  4  does  not  take  loiirt  disposition  time  into  account,  of 
course,  but  Graph  I  shows  ihal  criminal  hislor\  has  an  im- 
portant effect  when  court  disposition  time  is  considered. 
The  sur\i\al  rate  of  defendants  with  two  01  more  prior 
arrests  is  significanth  lower  than  thatof  defendants  with  one 
or  zero  prior  arrests  at  two,  tour,  six,  eight,  ten,  and  twelve 
weeks.  Court  disposition  time  has  a  mmh  worse  elfect  on 
defendants  with  two  or  more  prior  arrests  than  on  those  w  ith 
zero  or  one  prior  arrests.  .At  twehe  weeks,  onh  56  percent  of 
the  former  a\()id  nonappearance  and  rearrest,  compared 
with  79  per  cent  of  the  latter. 

5.  Form  of  pretrial  release.  Graph  2  c  c  uiipai  es  the  sur\  i\  .il 
rates  ot  clefendants  on  the  four  most  common  forms  ot  bail. 
These  rates  are  fairh  close  at  two  weeks,  ranging  from  93  to 
99  per  cent.  Thereafter,  some  fairh  clear  relationships 
emerge.  The  survix  al  rates  of  PTR  and  cash  bond  releases 
arecoiisistenth  similar  and  i  elati\  cl\  high.  Sharp,  significant 
differences  in  survival  rate  are  consistenth'  evident  between 
PTR  and  cash  bond  releases,  on  the  cjne  hand,  and 
bondsmen  releasees,  whose  survival  rate  is  relativelv  low  and 
is  evidenth  affected  worse  b\  the  passing  of  time.  Magistrate 
and  bondsman  releasees  dilter  in  sur\i\al  rate  at  txso  ,ind 
four  \seeks,  but  show  no  significant  differences  from  the 
sixth  w  eek  onward.  P  FR  and  magistrate's  releasees'  survival 
rates  are  not  significantiv  different  in  an\  time  period  but  a 
diverging  trend  is  e\ident,  xvith  the  PTR  rates  staying  higher. 
Magistrate  and  cash  bond  releasees'  survival  rates  are  not 
significanth  different  at  an\  point. 

Court  disposition  time  is  somewhat  dillerent  for  defen- 


d.mls  on  different  forms  of  pretrial  release.  In  general,  as 
I  able  .'1  shows,  PTR  and  magistrate  releasees  were  exposed 
10  risk  loi  .1  soniewhal  shorur  time  th.m  cash  Ijond, 
bondsm.in.  and  (jthei  releasees,  because  the  cases  of  P'FR 
and  magistrate  releasees — for  some  reason — recjuired  more 
lime  III  be  disposed  of  b\  thecourt.  This  fact  makes  it  impor- 
tant to  adjust  for  the  effects  of  time,  as  well  as  criminal 
historx.  in  comparing  forms  of  release. 

6.  Form  of  release,  criminal  history,  and  court  delay.  I  he 

.m.iKsis  so  far  indie. lies  th.il.  except  for  loun  dela\.  the 
factors  with  the  strongest  relationship  to  bail  risk  are  the 
defendant's  criminal  histor\  and  the  f(M  ni  of  pretrial  release 
he  receives.  We  will  now  consider  the  effects  of  form  of 
release,  adjusling  lor  the  effeils  of  prior  arrests  and  lourt 
delav. 

Let  us  first  compare  tlie  two  conventional  fcjrnis  of  t^ail, 
cash  bond  and  boncfsman  release.  Cash  bond  releasees  with 
zero  or  one  prior  arrest  had  significantiv  higher  sur\i\al 
rales  for  the  first  eight  weeks  of  release  than  bondsman 
rele.isees  with  zero  or  one  prior  arrest  (see  Graph  3).  For 
defendants  xsith  zero  or  one  prior  arrest  released  bv  cash 
bond  and  bondsmen,  the  o\er-all  risk  rates,  respectivelv, 
were:  failure  to  appear,  0,0  and  t3.6  per  cent:  rearrest,  3,6 
.md  8.0  per  cent:  combined  bail  risk,  3.6  and  19.6  per  cent. 
-XppareniK  ,  cash  bond  releases  with  zero  or  one  prior  arrest 
in-i'i-y  failed  to  appear:  this  is  explained  b\  the  fact  that  (as 
noted  earlier)  iionap])earance  of  cash  bond  releasees  tended 
to  be  overlooked  b\  judges  and  prosecutors,  with  bond  for- 
feiture ser\ing  as  a  sort  of 'Tine  paid  in  advance,"  and  thus 
(lid  not  sh(i\\  up  ill  the  court  records  (the  actual  cash  bond 
nonappearance  rate  was  probabK  higher  than  our  data  indi- 
cate). Fhe  rclativeh  tew  (17)  cash  bond  releasees  who  had 
records  of  two  or  more  prior  arrests  did  not  differ  signific- 
anth in  bail  risk  from  bondsman  releasees  with  comparable 
arrest  records,  as  Graph  3  shows,  judges  ,uid  prosecutors 
were  piobabh  less  w  illing  to  overlook  nonappearance  when 
cash  bond  defencfants  had  a  substantial  criminal  historv.  The 
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cash  bond  releasees'  survival  rate  decreased  rapidl\  with  the 
passage  ot  time,  just  as  bondsman  releasees'  sur\  i\al  rate  did. 
Oiu  coiulusion  is  that  there  is  probabh  liiilc  ilifterence  in 
failine  to  appear  and  rearrest  betwctn  lasli  bond  and 
bondsni.in  releasees  if  prior  arrests  and  dnirt  disposition 
time  are  taken  into  account. 

The  comparison  of  PTR  and  bondsman  releasees  (Graph 
4)  indicates  that  the  PTR  releasees  weie  much  less  likely  to 
fail  to  appear  in  tourt  or  be  reariested.  controlling  for  crimi- 
nal hisior\  and  coini  disposition  time,  than  the  bondsman 
leleasces  .Although  the  differences  in  survival  rale  were  not 
signitiiant  at  all  times,  the  consistent  level  and  slope  of  the 
survival  curves,  plus  the  significance  ot  some  of  the  sur\i\al 
rate  comparisons,  support  this  conclusion.  In  what  wa\s  did 
P  IR  release  and  bondsman  release  differ?  Not  with  regard 
to  the  threat  of  financial  loss  if  the  defendant  failed  to  ap- 
pear. As  noted  earlier,  all  the  major  forms  of  release  re- 
i|nirc(l  the  signingof  a  bond.  The  principal  differences  were 
mil)  selection  of  releasees,  and  (2)  post-release  contact  and 
supervision.  The  PTR  program  selected  its  tlients  from 
among  th(.)se  who  chose  to  be  interviewed  bv  it,  apphing 
criteria  described  earlier,  while  bail  bondsmen  presumabh 
accepted  an\one  who  C(juld  pa^  tin-  fee  miless  he  was  not  a 
<oiuit\  resident  or  had  uiiusualh  serious  charges  or  a 
notorious  criminal  historv.  Our  comparison  has  adjusted  for 
what  ma\  be  the  most  important  criterion  used  b\  PTR. 
ci  iminal  historv.  but  other  criteria,  siii  h  as  lamilv  ties  and  the 
length  of  local  residence  and  lurieni  emploMuent.  were 
considered  bv  the  PTR  staff  that  could  not  be  adjusted  for  in 
the  pi  esent  studv  because  the  necessary  data  were  not  a\  ail- 
able  for  most  defendants.  The  study  did  in\estigate  local 
residence  and  current  employment  status  (although  not 
their  length),  and  neither  seemed  to  have  a  substantial  effect 
on  hail  risk  even  when  criminal  history  and  court  disposition 
linu-  were  controlled  for.  Nevertheless,  it  is  possible  that 
other  objective  criteria  empkned  b\  P  IR.  and  also  the  PTR 
program  staffs  subjecti\e  assessments,  m.n  ha\e  resulted  in 
the  selection  ot  clients  whose  bail  risk  w.is  nih<.renll\  low. 

PTR's  selection  criteria  also  excluded  deteiidants  charged 
w  ith  certain  very  serious  offenses.  As  explained  earlier,  all  of 
these  were  C]uite  rare  except  for  drug  felonies — principally 
illegal  distribution  ot  drugs  and  possession  for  the  purpose 
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ot  distribiiuoii.  Those  charged  with  drug  lelonies  were  not  a 
group  with  high  bail  risk;  in  Table  4  in  the  section  labeled 
"Ottense  Gategorv,"  we  see  that  defendants  charged  with 
'Telonv-V'ice"  oltenses  (mostly  drug  felonies)  have  onh  av- 
erage rates  of  nonappearance  and  rearrest. 

Our  tentative  conclusion  is  that  .selection  ma\  explain 
some  but  nol  all  of  the  differences  in  nonappearance  and 
rearrest  bet  ween  P  PR  and  bondsman  releases.  Post-release 
supervision  was  prob.ibU  a  more  important  factor  in  keeping 
the  PTR  releasees'  survival  rate  high.  The  PTR  staff  main- 
tained regular  telephone  contact  with  the  releasee,  and  the 
PTR  releasee  was  re(|uired  to  report  to  the  program  office 
laefore  each  (oiirl  appearance.  It  is  reasonable  to  suppose 
that  this  h,id  ihe  ettett  of  keeping  the  releasee  aware  that 
someone  in  aiithorit\,  acting  in  his  interest,  was  concerned 
about  his  showing  up  in  court  as  required  and  sta\ingout  of 
trouble  in  the  meantime.  The  awareness,  in  lurn,  (ould  be 
expected  to  ini  rease  the  likelihood  that  the  nleasi'e  x\ould 
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appeal  in  loiiil  a^  rfi|Lnrc'd,  and  pci  llap^  alsci — lo  a  lesser 
extent — that  he  would  nol  loinniil  a  new  iitfense  for  which 
he  could  be  rearrested.  (P  I'R  and  bondsman  releasees  dif- 
fered less  in  rearrest  rates  than  in  nonappearance  rates;  see 
Table  4.)  1  he  regidar  reminders  also  probablv  lielped  to 
oveictjme  the  dele  teiioiisefTecl  oltoin  tdela\  on  ihesm  \i\al 
rate,  since  releasees  x\ere  not  allowed  to  loit;el  thiir  coiut 
dates.  In  contiast.  bondsmen  maintained  no  regiilai  con- 
tacts, meetings,  or  reminders.  It  lhe\  had,  their  clients  might 
ha\f  done  considerabK  better.-- 

t^imparisons  of  PI  R  and  magistrate  releasees  (tiraph  5) 
give  further  suppoil  to  the  h\  pothesis  that  post-release 
supervision  reduces  the  likelihood  of  nonappearance  and 
rearrest.  .\s  explained  earlier,  the  P  IR  program  and  the 
magistrates  used,  in  some  respects,  the  same  criteria  in  select- 
ing releasees.  The  releasees  thev  selected  (see  Table  3)  were 
similar  with  regard  to  criminal  historv,  sex,  age,  and 
emplox  iiient,  although  not  with  respect  to  race,  income,  and 
type  of  offense.  If  subjective  assessments  entered  into  the 
selection  of  releasees,  the  assessments  made  bv  magistrates 
were  piobablv  more  like  those  made  h\  PTR  staff  and  vice 
\ersa.  than  like  those  of  bail  bondsmen.  Since  selection  pro- 
cedines  were  more  alike,  the  selection  process  probabh  had 
less  to  do  with  bail  risk  differences  between  PTR  and  magis- 
trate releasees  than  with  bail  risk  differences  between  PTR 
and  bondsman  releasees.  Perhaps  because  of  the  similarity  in 
selection  procedures,  survival  cinves  of  PTR  and  magistrate 
releasees  who  had  zero  or  one  prior  arrests  were  similar 
(Graph  5).  However,  among  defendants  with  two  or  more 
prior  arrests,  a  diverging  trend  seems  to  have  begun  after  the 
fourth  week  of  lelease;  by  the  tenth  week,  the  PTR  releasees' 
suivival  rate  \vas  .82  compared  with  .55  for  magistrate  re- 
leasees. The  differences  between  the  rates  were  not  signifi- 
cant for  these  two  groups,  perhaps  because  the  groups  were 
so  small  (54  and  21,  respectively). 

These  results  suggest  that  post-release  supervision  of  the 
type  pi  ovided  by  PTR  counteracted  the  deleterious  effect  of 
court  delay  on  the  survival  rates  of  defendants  witli  two  or 
more  prior  arrests,  and  that  the  longer  the  defendants  were 
exposed  to  risk,  the  greater  the  effect  of  supervision  became 
(in  other  words.  super\ision  had  a  ciumilative  effect  oxer 
time).  For  defendants  with  zero  or  one  ]jrior  arrest,  the 
results  are  somewhat  less  clear.  Bondsm.m  releasees  with 
zero  or  one  prior  arrest  had  significantly  lower  survival  rates 
at  four  and  twelve  weeks  than  PTR  releasees  did.  However, 
magistrate  releasees  with  zero  or  one  prior  arrest  seem  to 
have  done  fairly  well  without  post-release  supervision,  main- 
taining a  survival  rate  not  significantK  different  from  that  of 
PTR  releasees.  We  conclude  that  defendants  with  ver\  little 
or  no  criminal  record  probably  do  not  benefit  from  post- 
release supervision  as  much  as  those  with  longer  records. 
This  suggests  that  in  planning  pretrial-release  programs, 
supervision  manhours  should  be  allocated  first  to  defen- 
dants with  longer  criminal  records  and  then,  if  resources 
permit,  to  others. 


22.  When  a  community  is  concerned  about  the  poor  performance 
of  its  bail  system  but  cannot  introduce  reforms  of  the  .'\B.'\- 
approved  type  fjecause  of  lack  of  funds  or  political  resistance,  it  may 
be  worthwhile  to  induce  bondsmen  lo  maintain  regular  post-release 
superyjsion.  or  to  provide  a  minimal  staff  of  court  employees  to 
supervise  bondsman-released  defendants,  particularly  those  with 
substanual  criminal  histories. 


We  ha\i-  iKjtcd  thai  sui\i\al  rates  dropped  rapidh  as  time 
before  (i)uri  cfisposition  increased,  especially  for  defendants 
wiih  two  or  more  jjiior  arrests — except  for  the  PTR  group, 
wlnili  leceiyed  post-release  supervision.  This  indicates  that 
reducing  court  dela\.  when  this  is  possible  consistent  v\ith  ihe 
defend, mi's  procetlural  rights  and  other  pur|joses  of  the 
trimin.il  iDiirt.  is  an  imporl.nii  t.isk  loi  ihose  concerned  with 
impro\ing  bail  s\stems.  It  also  suggests  that,  wliere  post- 
release su|3ervision  is  used,  more  intensi\e  supervisitjn  may 
he- desirable  if  it  appears  that  the  court  will  lake  a  hiiig  time  to 
dispose  of  the  defendant's  case. 


Summary  and  conclusions 

Ihe  priiKip.il  suh|c(ts  ih.ii  have  been  addressed  in  the 
stud\  are:  (1)  the  relatixe  importance  of  various  factors  in 
innuencing  bail  risk,  defined  as  the  likelihood  of  failure  to 
appear  in  court  while  on  bail  and/or  rearrest  on  a  new 
charge;  (2)  the  relative  effectiveness  of  various  forms  of  bail 
in  controlling  bail  risk;  and  (3)  improvements  in  bail  systems 
suggested  by  the  data.  Interpretation  of  the  findings  must  be 
cautious  because  the  stuch  was  not  a  scientificalh  controlled 
experiment.  The  following  general  conclusions  seem  war- 
ranted. 

.Mo.\l  niijxiiUinl  /(icton.  Court  disposition  time,  dclined  here 
as  the  amount  of  time  elapsing  from  the  defendant's  release 
until  the  disposition  of  his  case  bv  the  court  (or  until  he  fails 
to  appear  or  is  rearrested,  if  either  of  those  e\ents  occurs 
before  disposition)  must  be  considered  the  variable  of 
greatest  importance.  .Among  the  defendants  studied,  the 
likelihood  of  "survival" — avoidance  of  nonappearance  and 
rearrest — dropped  an  average  of  five  percentage  points  for 
each  two  weeks  their  cases  remained  open.  This  suggests  that 
reducing  court  dela\  should  be  high  on  the  agenda  of  those 
w  ho  would  reform  the  bail  s\  stem,  and  also  that  court  dispos- 
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sition  time  should  be  taken  into  account  in  supervising  re- 
leased defendants  (see  suggestions  below). 

Criminal  histors,  here  measured  in  terms  of  prior  arrests, 
was  also  of  major  importance.  Without  adjusting  tor  court 
disposition  time,  the  rate  of  nonappearance  and/or  rean  est 
for  defendants  with  two  or  more  prior  arrests  was  twice  as 
great  (27.9  per  cent)  as  for  those  with  one  or  none  ( 1  2.8  per 
cent).  Criminal  history  continued  to  show  an  important  ef- 
fect when  comt  disposition  time  lUid  form  of  release  \sere 
taken  into  account. 

The  particular  toi  in  of  lelease  b\  which  defendants  ob- 
tained their  pretrial  freedom  was  also  of  great  importance  in 
determining  their  bail  risk.  The  effect  of  form  of  release 
persisted  ulien  lioth  criminal  histor\  and  court  disposition 
time  were  adjustecf  for.  (.More  is  said  below  about  the  relati\e 
merits  of  various  fVjrms  of  lelease.) 

Factors  uj  little  or  no  impnrttnicr.  We  originalK  h\  ])othesized 
that  the  likelihood  of  failing  to  appear  or  being  rearrested 
would  be  higher  for  male  defendants  than  for  female  defen- 
dants, liigher  lor  defendants  under  25  than  for  older  defen- 
dants, higher  for  low-income  defendants  than  for  high- 
income  defendants,  and  highei  for  blacks  than  for  whites. 
We  were  wrong.  The  data  showed  the  relationships  of  these 
variables  to  nonappearance  and  rearrest  to  be  nonsignifi- 
cant. e\en  after  adjusting  foi  court  disposition  time.  There 
were  significant  relationships  of  sex,  income,  and  race  (but 
not  age)  to  bail  risk  among  defendants  with  two  or  more 
prior  arrests,  without  adjusting  for  court  disposition  time, 
but  these  relalionsliips  were  the  reverse  of  those  originallv 
expected — females,  high-income  defendants,  and  w  bite  de- 
fendants w  ith  two  or  more  prior  arrests  had  higher  risk  rates 
than  males,  low-inccjme  defendants,  and  black  defendants, 
respectiveh. 

The  defendant's  emplo\  iiient  status  and  w  hether  he  had  a 
local  lesidence — both  of  which  are  factors  included  among 
the  .\meriian  Bar  Association's  recommended  iiiteria — 
were  not  show n  b\  these  data  to  ha\e  had  an\  relationship  to 
bail  risk  among  the  defendants  studied.  Because  of  lack  of 
data,  no  conclusions  were  reached  about  the  effects  of  some 
related  factors  on  the  .AB.A's  list:  the  length  of  local  resi- 
dence. emplo\inent  histor\ ,  and  familv  ties.-'^ 

T^pe  ojdffenscs  charged.  These  data  showed  no  significant 
relationship  between  the  tvpe  of  offense  charged  and  bail 
risk,  and  none  emerged  when  criminal  history  and  court 
disposition  time  was  controlled  for.  (Two  definitions  of  tvpe 
of  offense  were  used:  one  was  simph  felony  or  mis- 
demeanor; the  other  subdivided  felonies  and  misdemeanors 
into  eight  offense  categories.)  However,  a  relationship  of  the 
seriousness  of  the  offense  charged  to  bail  risk  ma\  have  been 
concealed  by  another  factor.  .\\\  defendants  released  on  the 
four  major  forms  of  bail  were  subject  to  foifeitiirc-  of  an 
amcjunt  of  money  if  the\'  failed  to  appear.  In  most  cases,  this 
bond  ainount  was  based  on  the  seriousness  of  the  offense 
charged,  by  reference  to  a  standard  schedule  used  for  all 
forms  of  bail.  This  financial  disincentive  may  well  have  coun- 
teracted an  effect  of  the  seriousness  of  the  offense  charged 

23.  It  is  possible,  of  course,  that  .i  larger  sample  might  have 
revealed  substantial  relationships  between  bail  risk  and  the  factors 
tentatively  treated  here  as  having  little  or  no  importance — sex,  in- 
come, age,  race,  and  employment.  We  can  onl\  sa\  that  the  present 
data  indicate  no  such  relationships. 


on  bail  risk.  The  relationship  bet\veen  offense  and  bail  risk  is 
.ilso  indicated  b\  our  data  concerning  the  39  defendants  who 
were  released  b\  judges  on  "own  recognizance.  "  with  no 
fm.mcial  disincentive  or  post-release  supervision.  The  con- 
centration of  felony  charges  was  much  higher  in  this  group 
than  in  other  releasee  groups,  and  the  proportion  of  those 
w  ho  failed  to  appear  and/or  were  rearrested  was  the  highest 
of  an\  releasee  group. 

Rfhitive  effectiveness  of  forms  of  release.  The  stuch  centered 
on  the  four  most  common  forms  of  release  in  Charlotte  at  the 
time  of  the  study:  bondsman  release,  cash  bond  release,  PTR 
1  elease,  and  magistrate  release,  described  in  detail  earlier  in 
this  article.  The  first  two  forms  provided  release  upon  a 
promise  to  pav  the  bond  amount  upon  failure  to  appear  in 
court,  with  the  promise  secured  b\  a  professicjnal  bondsman 
(bondsman  release)  or  b\  a  deposit  of  the  bond  amount  in 
cash  (cash  bond  release).  These  forms  of  release  were  gener- 
all\  available  to  those  who  could  raise  the  necessar\ 
bondsman's  fee  or  cash  amount.  PTR  and  magistrate  release 
in\'ol\ed  generalh  similar  selection  procedures  using  criteria 
of  the  .AB.\-appro\ed  type,  such  as  local  residence,  employ- 
ment historx .  family  ties,  and  criminal  record.  The  PTR  staff 
super\  ised  their  releasees  after  release;  the  magistrates  did 
not.  Both  PTR  and  magistrate  release  reiiuired  forfeiture  of 
the  standard  bond  amount  for  the  defendant's  offense  if  he 
failed  to  appear,  although  the  bond  was  not  secured. 

We  concluded  that  cash  bond  releasees  probably  differed 
little  from  bondsman  releasees  with  regard  to  nonappear- 
ance and  rearrest;  the  apparentb  lower  rate  of  nonappear- 
ance and/or  rearrest  for  cash  bond  releasees  with  zero  or  one 
prior  arrest  was  probably  due  to  the  criminal  court's  over- 
looking nonappearance  and  allowing  the  case  to  be  disposed 
ol  In  bond  foifeituie.  PTR  and  magistrate  releasees  had 
generalh  lower  bail  risks,  adjusting  for  prior  arrests  and 
court  disposition  time,  than  cash  bond  and  bondsman  re- 
leasees, althcjugh  the  observed  differences  were  not  always 
significant.  PTR  and  magistrate  releasees  performed  simi- 
l.iiK  ,  although  the  data  suggested  that  magistrate  releasees 
with  two  or  more  arrests  might  have  somewhat  higher  risks 
than  PTR  releasees  with  two  or  more  arrests. 

The  different  selection  procedures  used  in  conventional 
bond  release  and  in  PTR  and  magistrate  release  meant,  of 
course,  that  the  grou|)s  i  if  defendants  released  in  these  ways 
differed  in  a  number  ol  characteristics  that  were  measured 
in  the  study.  Some  of  these  characteristics,  such  as  employ- 
ment status  and  local  residence,  had  little  or  no  effect  on  bail 
risk  that  could  be  measured  bv  our  data.  Criminal  history,  an 
import.mt  criterion  in  the  PTR  screening  system,  was  an 
important  determinant  of  bail  risk;  ho\sever.  even  adjusting 
for  court  disposition  time,  defendants  with  two  or  more 
prior  arrests  released  b\  PTR  had  lower  risk  rales  (bin  not 
significantly  lower)  than  those  with  ec|ualh  extensive  crimi- 
nal histories  released  bv  bondsmen,  if  our  measurement  of 
the  difference  in  risk  rates  between  PTR  and  bondsman 
releasees  is  reliable,  the  dif Terence  ma\  be  explained,  in  part, 
bv  selection  criteria  employed  bv  the  PTR  program  staff  that 
were  subjective  in  nature  c^r  otherwise  could  not  be  mea- 
sured bv  the  stuch.  Ho\ve\er.  if  defendants  released  by 
bondsmen  had  been  released  instead  b\  the  PTR  program, 
using  all  of  the  usual  PTR  procedures  except  selection,  their 
likelihood  of  not  appearing  or  of  lieing  rearrested  would 
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pr()l)ablv  have  lieeii  imu  li  liiuer  Ijecaiise  of  ihe  contact  and 
supervision  thai  tlie  P'I'R  program  niainlained  with  its 
chents. 

Forms  ol  release  lan  also  be  t  ompared  \\  ilh  regard  to  tile 
kinds  ol  eonlrols  thai  opei  ale  to  i  i'(hic  e  bail  risk  allei  lelease. 
All  foin'  major  forms  ol  release  use  the  threat  oirnuineial  loss 
(bond  forfeitine)  for  faihne  to  appear;  the  bond  amount  is 
usualh  set  aciordini;  lo  llie  si-i  loiisness  of  the  offense  the 
defendant  is  tliarm'd  willi,  based  on  the  slanrlard  s(  hedule. 
This  pi  at  tice  c  onllii  Is  wnh  llu-  ABA  i  e(  omiiieiidation  lb.it 
the  threat  ol  financial  loss  be  use<_l  oiil\  as  a  last  resort. 
However,  the  (Iharlotte  praclice  of  requiring  a  bond  to  be 
signed  in  all  cases  ma\  .mouni  loi  die  fac  t  (hat  the  chance  of 
nonappeaiann-  was  noi  signilicantK  different  for  defen- 
daiils  (barged  \\n\\  dilli'ienl  t\pes  of  offenses,  if  criminal 
histoix  is  taken  into  accoimt.  Our  lentative conclusion  is  that 
it  ma\  be  un\\ise  lo  do  awa\  with  the  reciuirenient  that  all 
defendants  sign  a  bond  whose  amount  depends  on  the  ol- 
tense  charged.  This  does  not  seem  a  great  haidship  for 
detendanis;  if  llie  bond  is  an  unsecured  one,  no  bondsman's 
fee  need  be  paid. 

The  post-release  siipi'i  vision  ol  its  tlieiils  maim. lined  b\ 
tlie  PTR  program  stibslanti.ilh  reduced  the  likelihood  of 
nonappearance  and  (to  a  someuh.it  lesser  extent)  tlie  likeli- 
hood of  reanesl.  Posl-i  ele.ist'  supervision  was  probabh  re- 
sponsible to  a  large  extent  for  the  fad  that  the  nonappear- 
ance and  rearrest  rates  of  PTR  releasees  were  generalh 


lower  than  those  of  defendants  released  in  otlier  wavs,  ad- 
jusiing  lor  louil  disposition  time  and  c  riniinal  liistor\.  Posl- 
1  c-le.isr  siiperv  ision  \\,is  t'\  ideiith  iiioi  c  cffec  li\  e  \sith  tleleil- 
d.nils  who  li.id  .1  rei  old  ol  iwo  oi  mou-  prior  airesis  ,ind 
iherelori-  pi  c-senled  biglu'i  b.iil  risks  ih.iii  ullui  s.  1  his  liiid- 
ingsuggt-sls  lb. II  ill  ,iii\  bail  piogiam,  piioiiu  in  supervision 
siioiild  be  given  lo  i  eleasees  with  longer  criminal  records. 

The  si  udv  indi(  .lied  lli.il  del  (I  H  1,1  Ills  wiib  link-  (ir  no  I  rini- 
inal reicird  who  weie  sekc  kil  lor  i  ele.ise  bv  ni.igislr.iles. 
using  the  sim|)le  siieeiiiiig  pioiedtne  flescribed  in  del.iil 
e.irlier,  probabh  would  not  li.ive  benefited  from  post-release 
siipeivision  if  they  had  received  it.  We  lliiiik  it  likelv  that  a 
great  nianv  delencfanls  have  an  accepi.iblv  low  probabilitv  of 
nonappearance  and  rearrest  wiiboui  .mv  ])osi-release  super- 
visiciii  wh. never.  In  geiiei.il.  ihese  low-risk  defendants  are 
iliose  Willi  liiilc  or  no  crimin.il  remrd  whose  cases  are  not 
likelv  lo  I, ike  iinusuallv  long  to  reach  courl  disposition.  The 
releasing  proceduie  used  bv  Cb.iiloiie  magistrates,  which 
vv  .IS  (|uite  successliil  in  seleiling  such  low-risk  defendants, 
could  prob.iblv  be  .id.ipied  for  use  in  siiiiil.ii  c  ities  al  ,i  i.uher 
low  cosl . 

I  be-  ■sinviv.il  curves"  developed  iii  die  studv  suggested 
ili.ii  posi-i c-le.isi-  supervision  leiidccl  lo  counter  the  bad  ef- 
lecls  ol  ciitirl  del.iv  on  iioii.ippc.ii  .iiii  e  and  rearrest.  This 
suggests  dial  it  is  desii.ilile  lo  provide-  more  intensive  post- 
release supervision  lo  delend.ints  whose  cases  are  likelv  to 
rec|uire  an  unusually  long  time  to  dispose  of. 


1976  General  Assembly 

{coultnufii  finin  ptif^i   1  t) 

no  more  than  two  weeks  ,ind  .illow  die  members  lo 
concentrate  on  the-  budgel.  M.ilpr.ic  lice  legislation  .nid 
utilities  nominations  received  the  blessingsof  the  leadership, 
and  each  subject  was  considered  during  the  session.  Some 
cjther  substantive  legislation  w.is  .iKo  introduced,  but  its 
sponsors  were  not  so  loriun.ue. 

The  main  subject  iioi  .illowed  to  be  considered  was  dav 
care.  Legislators  interested  in  day-caie  regulation,  spurred 
by  a  fire  in  a  Winston-Salem  center  that  killed  two  children, 
introduced  an  authorizing  resolution,  H  1304,  and  a 
substantive  bill,  H  130.^,  lo  re(|uire  licensing  of  those  who 
care  for  children  wilhoul  receiving  c  oni|5c'nsatioii,  to  .illow 
the  day-care  licensing  board  to  seek  injunctive  reliet  when  a 
facilitv  violates  an  order  of  the  board,  to  create  a  prima  facie 
presumption  of  the  need  lor  .i  license,  and  to  make  board 
orders  effective  even  while  on  appeal.  The  resolution  was 
reported  tmfavdrablv  bv  die  House  Rules  C'.ommiltee.  but 
Rep.  C.ook  of  Wake  led  a  successful  effort  to  have  the 
resolution  considered.  The  resolution  passed  the  House, 
receiving  the  necessary  two-thirds  vote,  but  (he  Senate  Rules 
Committee  also  reported  the  resolution  unfavorablv.  Sen. 
Davis  of  ForsMli  asked  the  Sc-n.ile  lo  consider  it  in  spite  of  the 


unfavorable  repori,  bin.  unlike-  ihe  House,  the  Senate  did 
not  approve  the  nie-.isin  c-  bv  die-  two-thirds  \cite  necessarv  to 
overcome  the  committee's  action.  Iliose  who  opposed  the 
resolution  in  the  Senate  indicated  that  tliev  voted  against  it 
because  it  was  not  a  budget  bill  and  tliev  wanted  to  limit  the 
session  to  budget  matters  (or  "emergencv  "  situations  such  as 
malpractice). 

Other  subjects  treated  in  local  bills  not  affecting  the 
budget  received  favorable  treatment  in  the  House,  but  the 
Senate  Rules  C'ommillcc-  .mil  ilic-  lull  Senate  rejected  everv 
effort  to  allow  local  bills  u  mil  i  Ik-  List  dav  of  the  session.  .After 
tile  Senate  had  approved  llic-  .ippro]jiialioiis  bill  on  the  last 
dav  and  was  waiting  on  the  House  to  pass  it.  Sen.  Gudger  of 
liunconibe  succeeded  in  passing  a  resolution  previoush 
approved  by  the  House,  H  1287,  authorizing  a  local  bill 
affecting  onlv  Buncombe  ("oiinlv.  The  Senate  c|uicklv 
agreed  to  consider  .ill  oi  her  .ludiori/ing  resolulions  tor  loc.il 
bills  that  had  been  introduced.  Since  iiianv  ol  them  were  in 
committee,  the\  adjourned  lo  allow  the  Rules  Committee  to 
report  all  the  resolutions  lo  the-  lloor.  During  the  recess, 
hovcever,  the  leadership  .ipp.iienllv  decided  to  stop  the 
iiiovt-nu-nl  beloic-  .iiiv  ol  ihc-  subst.inlive  bills  were  ratified; 
both  Houses  adjourned  \nic  die  two  hours  later  with  the 
Biniconibe  Couiitv  bill.  H  128<S,  needing  onlv  Senate 
approval  lo  be  ratified.  Although  the  bill  arrived  from  the 
Hoirse  at  least  an  hour  before  adjournment,  the  Senate 
never  debated  the  bill. 
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During  the  past  decade  we  at  R.J. 
Reynolds  have  provided  more  than 
$  1 ,300,000  for  agriculture  research  at 
major  southea.stem  universities. 
We've  done  this  because  we  feel  that 
research,  like  seed,  needs  to  be  nur- 
tured and  carefully  tended  to  achieve 
maximum  yield.  These  grants  have 


been  used  to  fund  research  in  many 
areas  including  the  methods  of  using 
pesticides,  disease  control  and  to- 
bacco harvesting  procedures.  They 
have  also  helped  48  graduate  students 
to  achieve  higher  degrees,  many  of 
whom  have  gone  on  to  work  in  to- 
bacco research  or  agri-business.  So 


we  feel  that  our  funding  is  bearing 
fruit.  Not  just  for  us,  but  for  all  seg- 
ments of  agriculture. 

R.J.  Reynolds 
Tobacco  Company 

W  inslori'Sdiem,  North  Carolina 


